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State Farm’s own documents evidence the existence of DV.

DV has been covered under State Farm auto policies since the Simmons decision
in 1965.

State Farm has recognized iis contractual obligations to cover DV losses.
Premiums paid by State Farm policyholders are based on historical losses;
payments for DV are included in those historical losses.

State Farm has taken the position that if a policyholder’s vehicle is properly
repaired, there is no DV.

The Court finds that it is the practice and policy of State Farm not to inform its
policyholders about coverage for a loss of DV.
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This matter is before the Court on Plaintiffs’ Motion for Declaratory and
Injunctive Relief. Plaintiffs move the Court to declara that undsr Georgia law State
Farm Mutual Automobile Insurance Company’s (“State Farm”®) automobila insurance
policy requires assessment of, and, i ap[ﬁ{icabia, payment for diminution in value in
first party physical damage claims, and by injunction order Stats Farm to give

effect to such dgciaratian. Based upon tha following svidence which has been

" submitted, received and admitted by the Court, both in documentary form and

during the course of avidentiary heatings and which is catalogued balow, this Court
finds and concludes that Plaintiffs’ Motion should be granted.

FINDINGS OF FACT AND CONCLUSIONS OF LAW '

(1)  After hearings conducted on May 15, 2000, and June 12, 20090, the

Court certified this action as a class action in its Order dated June 13, 2000,



Rafarsnces herein to thé M;v 15, 2000, hearingrwili ba éﬁawn asMéy 18, 2000,
atp. - | | |
{2} Pfaintiffs moved for, and the action was cartified for, the purpose of
determining whether deciaratory, injunctive and {:th'er nacessary and proper
equitable felief should ba affarded-F‘laimiffs and the absent class members. Ses
generally June 15 Order. | |
(3) The Court conducted a two-day evidentiary hearing on Plaintiffs”
Motion for Daclaratory and !niur}_ctiﬁ Relisf on Septamber 7-8, 2006. Raferences
herain to the Ssptember 7-8, 2000, haaring_wil! be shown'as-éeptember 7-8,
2000, atp. ___ . | |

(4) At the conclusion of such hearing, and in a subsequent Order entered

- on Qctober 12, 2000, th‘é Court ;ﬁrected both Plaintiffs and Déf_endant Stata Férm

to submit Proposed Orders on Plaintiffs’ Mbti_on.

{5} Such Proposed Orders have besn submitted and reviawed.

(8}  “Diminished vah;e" or “diminution in value” (herainafter sometimes
refe.rred to as “DV") concerns the loss of or reduction in an automobile’s value due

to its involvement in an accident or other svent. This loss could cccur whare 2

" vehicle was repaired properly. In every event of loss, thera is the potential for 3

DV loss. See, September 7-8, 2000, at pp. 75, 76, 80. ‘The Court refarences the

following evidentiary support:

{a} State Farm’s own documems avidence the existence of diminution in

value:



AT

e
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{1} “Thers is a commcm perception in the public that 3 wrecked
vehicle is worth less simply becauss it has been wrecked. It
matters little that the vehicls has been adequately repaired, that
new parts were used, or there is no evidence of damage after
repair, Whether this perception is accurate is not for us to
debate, it simply exists. Therefore, if the plaintiff has enough
competent evidence to show diminution in value, the jury will
normally award an amount for diminution in value.” September

~7-8, 2000, at pp. 143-144; 178-179,

{2} "The phrase diminution in valus has traditionally been used to
describa the before and after differencs in the value of property
‘damaged in an accident. With respect to repairabla property,
like automabiles, the maasure of this loss in value was the cost
of repairing that property to its pre-accident condition.
QOccasionally some persons would argue that asven whan
properly repaired an automobile was worth Jess after an
accident simply because it was a repaired vehicle. This
allegation of an inherent loss. in vaiue is what most.persons ars
refarring to when they present claims for dtmmutnon in value,”
September 7-8, 2000, at p. 143,

{b} State Farm's witnesses also confirm the existence of diminution in

Qalue, tastifving, among other things, that when a policyholder is invalved in

'ari autor?ndi‘:ila accident, the potential exists that a loss occasioned by DV

could aceur {Septamber 7-8, 2000: at p. 80); that State Farm recognizes the
potential for DV gven if a vehicle i§ pré_perly repaired {September 7-8, 2000,
at p. 768); that tﬁera is thé pctenﬁé! for a DV claim in evary property dai-naga .
claim presented to Stata Farm (September 7-8, 2000, at p. 188); that the
perception exist:&.j in the public' that a wrecked vehicle is worth lesg than an
unwracked vehiéle (September 7-8, 20_00,‘31: p. 1874 thkat OV can occur
regarales-s of maks or model; DV is not rest_rictéd to expensive cars; DV is
not restricted to vehicles with a éa&aih mileage; DV is not restricted to the

type of damage sustained to a vehicle (September 7-8, 2000, at p. 77); that
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State Farm can 3hticip§ta that 3 vehicls will have DV oncs it is repaired
(Sept‘smber 7-8, ZC}_OO, at-p. 115); and, that the public would choose an
unwrecked vehicle aver 3 wreckad vehicla assuming the vahiclas are the
same otherwise (Septambar 7-8, ZOOb,rat p 186),

{7}  There is no express referance to or mantion of DV in the text of State
F—‘arm’s automahile insurance contract. Stats Farmt recognizes and the Court finds
that DV is a covsrad loss under the first party physical damage covsragas of State
Farm’s contract af insurancs, . Stata Farm's own testsmony estabﬂzshas the support
for this fmdmg State Farm’s witnesses have tastxf‘ ed, arncmg other things, that
the Stata Farm insurance contract typtcally pravides comprehensive and collision
ccvera’ga; that the ccmprehénsive coverage pays for a *loss” to the insurad vehicla.
except for loss by collisions; that fhe colfision coverage cénvarseiy pays for a
“loss” caused by a r._‘ollision {May 15, 2000, at p. 78; State Farrn autm.nobiie

insurance poficy, Exhibit 1); that State Farm policyholders pay a portion of their

premium to receive coverage for DV (May 15, 2000, at pp. 79-80); that Stats -

Farm policyholders pay a premiqm that includes coverage for v {Septembar 7-8.
20090, at p 137); that ths “loss” definition in the insurancs contract inéiudas oV
{September 7-8, 2000, at p. 38); that, Staté -Farm‘ has not meodified or charged its
insurance policy to refl‘a.c':t its obligation to cove'r and pay for DV losses {Septamber

7-8, '2000,_‘at' p. 90}; that OV has bean covered under the Stata Farm auto policy in

~ Georgia since at least 1965 {May 15, 2000, at p. 79); that since the Simmong

dacision {1965), DV has been covered by the Stats Farm insurance policies in

Geargia (September 7'-8, 2000, at p. 88} and, that State Far_m has paid DV claims
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Further, in intsrrogatery responses, State Farm has racognized i3 conwaciuai

- obligation to cover DV losses and iis poiicyi‘iaidsrs payment of premium for DV:

Interrog 10

Does tha policy of insurance issued by Stats Farm Fire and C‘.‘asuaiﬂ,’r

S B R L s TR
vaiuad if nel, stale g reugonE Wity hid

Responss

. In Georgia, State Farm Fire & Casualty does not provide “diminution in
value® coveragae as such. [n Georgia, diminished value, when it exists, is
only an siement of damage, not & type of coverage, and certainly not a given
‘damags in every case. It is Stats Farm’s position that in Georgia, under firsg
mwmmm to_recover both the cost of
repair.ang any_ diminution  of vaiys, so long as both are satisfactorily
established and that they d¢ not total mors than the markst value of the

vehicle befora the accident in question. {emphasis supplied

(Response of Dafendant State Farm Fira and Casualty Company to Plaintiff's Fourth
Interragatories and Third Request for the Production of Documents to Deféndant
Sia{a Farm, Interrogatary #10; State ‘Farm Fire & Casuaity and State Farrﬁ Mutual
Autorﬁobila insurance Company providg for coverage for the same lossas in

Georgia; September 7-8, 2000, at p. 58.)

“The premiurmns that State Farm policy-holders pay are based upon the
historical lossas paid for tha coverage provided under the-insurance
po!icy,'appwpriata!v adjusted for expected fyturs trends including
inflation of costs. To the extent that thers have been payments for
diminution in valug in Georgia, those payments wotuld be included in
the historical losses paid...” (Answer of Stats Farm Mutual Automobile
insurance Company 0 Plaintiffs’ First Set of Interrogatories,
Interrogatory No. 351 :



(8} For purpose of complying with their obligations uhdar the Stata Farmy -
automabiie insurance contract, State Farm rscagnizesrand the éoun finds that an
msurad ke Plaintiffs Mabry, Cardenas and Childs, must report a loss to State
Farm and thereaftar cooperate by providing mformatton about and access to tha
vehicle. The Court finds that each of the named Plaintiffs has fuifilled each and ali
obligations under the Stats Farm insurance contract. Sea Exhibits “NN” and “0Q"
to Plaintiffs’ Motion to Maintain Class Action and for Class Cerﬁﬁcation (hereinaftar
'%Certiﬁcation M‘oticn"); Septsmber 7-8, 2000, at pp. 212-271. In support hareof,
tha Court refersnces the following ffom'the- recr;':rd: | |
{a}  State Farm's automobile insurancs contract, p. B, "-R-eporting--ﬁ.x Claim -
!nsured’s_Duties {September 7.3, ZOOO,‘ at pp. 80-85);

{b) State Farm's witness tast:men that, thers is no other document other
than the insurance contract that sets out the obligations of the insured
(Se@tamber 7-8, 2000, at p. 93); and that there is no obligation or
duty of the insured to make a specific claim for .DV, that afl that is
require;d of the insured is to report the loss and c'ooperate. A "loss”
would include DV. (Septamber 7-8, 2000, at pp. 34-98).

{9) State Farm recognizes and the Court finds that State Farm’s
obligations under its automobila insurance contract requiré State Farm to evaluate
tor and pay its poficyholders for all covered losses including DV, State Farm's own

documents racognize its cbligation of good faith and fair dealing in its contractual

relationships with its policyholders.



{a) Stats Farm Auto Claim Schooj Administration Guidé (01/01/38),

(1 Always tell the insurad what we ows. {emphasis supplied}

2 it is the responsibility of the claim reprasentativa to have
knowledge of and tell the person making a claim sbout othar Stats
Farm coverages and policies which coyld apply. Bates No. 012729
(emphasis supplied).

{3} - One of the most challangmg responsnbtlmes of a claim
representative is 10 fully expla a ; s, Bates No. 012733
{emphasis supplied).

{4 Thé'c!aim representative has to educate the customer. Bates
“No. 012734.

Seg Exhibit “U” to Certification Motion; May 15, 2000, at p. 99.

b} Stats Farm, “Explanation of Claim Policy” states as

* tratned te react to lnformatmn that davalops during the course of
discussions with insureds and claimants which would affect coverage,
liability, and damages. Dua to the complaxity of thase topics, it is our
requirement that these explanations are made by a claim
representative.”

§§§ Exhibit “Y* to Certification Motion, Hates No. 0108?3 {ernphasis
suppliad), September 7-8, 2000, at PP 158-161.

{c) State Farm “Good Faith Claim Handiing"" states as

follows:

We need to understand and practice good faith claim handling. Our
promisa to the insured is outlined in the policy. These items should
define our mteractmns with the insureds: For the insurer to fulfill its
obligation not o impair the r:qht of tha insured_to receive the benefits
of the agreemant, the insurer must give at Ie ast ag much cons:deratnon

" to_the insureds interest ag it daeg to its ©
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Sea Exhibit "W to Certification Motion, Bates No. 010858 (emphasis
supplied}); Sep_tsmher 7-8, 20Q0, at pp. 162-164. '

{dj Stata Farm distributed a documant antitled, ‘We'rs hera
to Help Get tha W}Enklas Qut”, which states:

.If you have a loss, you are entitled to fast, fair claim service...to be
paid tha amount covered by insurance. After ail, that's why coverage
is purchased. '

Wa intend ta deliver on your claim, becauss how wa deliver is your
onse sure way of detarmining if we are the Good Neighbor we promise
to ba. And that means not just paying what we owe, but showing
concern for you as well,

L}

Sea Exhibit “X* to Certification Motion, Bates Nos. 021502-021504; May

15, 2000, at p. 100.
~ {a}  Auto Claim Manual, Jahuary 1988, “Guiding Principle -
Autornobile insurance Claims,” which includes the following:

Bacause of our contractual relationship, we owe a loyalty and duty to.
those whom we insure. ... We dsclare it to be our sarnest intent and
purpese to: rraing the ila :
losgeg promptly and fairly. -

=K

Pay Party claim handling
Our Commitment is our F‘o!icyhotders

it is tha regponsibility of the State Farm claim staff to impiemeant
Company philosephy with respect to claim handling. Qur cornrmitment
“to our policyholders is 1o treat them like a good neighbor. We should:
Ba_familiar with _and in compliance with thgse laws and requiations
that_impact claims in_the appropriate state, and treat policvholders
consistant with _requirsments of the law.  Explain_all relgvant

coverages under the policy. Encourags policyholders to report all
losses and avail themselves of all benefits under their coverages.
make an objective evaluation of the facts and circumstances
supporting our policyholders’ claims. ‘Doing so helps ensure our .
policyholders obtain all bensfits available provided by the insurance

" policy.




Ses Exhibit “Y® to Certification "Moticn, Bates Nos. 006382-006388
lamphasis supplisd); May 15, 2000, at p. 100.

{f} State Farm’s “Unfair Claim Practics Acts”, states as

follows:
It is your job as a claim profassional to know, understand and comply
with the unfair claim practices acts of your state. Issues addressed in
nearly all UCPA’s are: misrepresenting facts or policy provisions

ralating to coverage of an insurance policy.

_ Sea Exhibit “Z” to Certification Motion, Bates No. 010554, Saptamber 7-8,
2000, at pp. 166-168.

{g} State Farm’s Physical Damage Manual requires, when
writing estimates, the following:

Qur sstimating activities has 2 goals.

1. To prowda garvice to our custorners.

Sea Exhibit “AA” to Certification Motion, Bates No 018615 (emphasis
supplied}; Septembar 7-8, 2000, at pp. 168-170. ‘ . '

(h} State Farm digtributes to its poiscyha!ders whao raport 3 loss
“Auto Damage Claim Information®, which sets fcrrh State Farm Mutual's
ctaim policy. This Auto Damage ’Clai'm Policy makee no refersnce 1o
dir;ninution in valua nor does it include an evaluation thersof as part of the
claim process. Bx} sendiné tﬁe information to its insureds, Stata Farm Mutual
acknowledges that it informed its insureds of the coverages and handling of
tﬁcse coverages to the extent it focuses tha insured on the issues the

company desires to address. However, the document could mislead an



imsuraed with regard to the coverage of or potential of diminution in value by
leaving it out of the claims process explanation. Ses Exhibit “BB” to

Certification Motion, Bates Nos., 021488-0215071.

{1} Stata Farm distributes ta its policyholders that report a loss
*Aute Damage Claim Information,” which statas:
‘Allow approximataly 45 minutes to ons hour for your Claim Service

Appointment. Your appointment will include an estimate of damages

See Exhibit “CC” to Certification Motion, Batas No. 021489 (emphasis
suppliadl; Saptember 7-8, 2000, at pp. 170-171. Seae alsg Exhibit “DD” to
Cartification Motion, Bates No, 021505, , o ,

(i ‘State Farm distributad “What Is Auta Insuranca”, which statas:

T COLLISION. Pays to repair your car or replace it {whan repair costs
% . axceed car's valus) whan it is damaged in a collision, gven if you're at
fault. The amount of coverage is based on the car’s value.

Seq Exhibit “EE” to Certification Motion, Bates Nos. 021436-021498.
(k)  Stata Farm distributed ‘Like a Good Neighbor State Farm is

Thera” which states:
Deduictible collision - Caveraga G

Pays for loss to any car covered by the policy, causad by collision
with another object {ar upset of the car) but only for the amount of
loss in excass of the deductible amount statad in the policy. (if the
deductible is $100 or less, it does not apply if collision is with another
car insured with State Farm.)

Sea Exhibit “FF" to Certification Mation, Bates Nos. 021 519-021521.

i  State Farm’s “Quality Rasults Profile” provides as follows:

- Claim decisions must be based solely on the merits of tha claims. At
- the time of loss, it has always been Stats Farm’s policy and practice
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ta provids effective claim service to our policyholders, fairly and
‘accurataly detarmined what is owed, and pay that amount.

Sea Exhibit "GG” to Cartification. Motion, Bates Nos. 01 8'345'—018646;
September ?--8, 2000, atpp. 171-173. | | -

{10} Stats Farm's contractuai obiigation 10 eQafuata for and pay total losses
ar repai lossers is accgmplished | through extensive home office training,
comp;ehensiva training manuals and materials, an intemai‘ compufer system for
claims procéssing and administration, research, computsr software packagés
designed to quantify repair estimates and actual cash valuss, .gui;:lalina*s.
d_ccu.ﬁ_aﬁt_"_tiqﬁ and support. State Farm pmduqad' over 30,000 pages of
documnents that outlined the trair;ing and rasources for evaluating total losses or
re'pa;ir losses. Further, State Farm does not requirs its policyholders to make a
specific demand for these lossas nor §rovida¢_§ny proof therasof. Sea Certification
Motion, pp. 22-25; September 7-8, 2000, at pp. 68, 72, 109, 119, 295, 300-310.

{11} On ths othar hand, DV losses receivé strikingly different treatnjfaht by
State Farm. DV is not mantiohed in any of the 30,000' pages State Farm's training
or 6perations manual, cgmputer software programs, internal computer claims
administration system, guidelines, or other instruction with raspect te DV, except
for one intemal memo, Bates No. SFF 3857, dated July 18, 1998. (Exﬁibit‘“é&-” to
Septernber 7-8, 2000, hearing.) 'This document, together with tha testimany of
State Farm's witnessas, makas it clear that Stats Farm will not address a DV loss

unless and until a policyholder makes a specific dsmand for DV, and, that,

fﬁrtharmore. State Farm will recfuira its policyholdsr to prove both quality of rapairs

11



and amount of OV, DOV is thg only slemant of loss covered under the physical
damags éovsragas th'af State Farm requires it3 poficyholders to maEaQ a specific
demand far__payment and to prove the amount of loss. Sae May 15, 2000, at pp.
111-114, 136; September 7-8, 2000, at pp. 73, 74, 84, 111, 121, 123, 132-35,
156-158, 205-211, 502. |

{12) The Court finds that State Farm has taken tha genearal position that if |

- a policyholder’s vehicle is oroperly repaired, thera is no DV. State Farm takes this

position even though it has neither obtained nor conducted any rgsearch or studie$
on this issus and daspite the fact it recognizes that the public has a contrary
perception. According to thte Farm, a deteérmination of Whetﬁe‘r a vehicle has lost
valua in an‘accidant can only be made once the vehicla has been repairad and
requires collacting infermation about the vshicls, i.e., maka, model, VIN, engine,
accessories, opiions, condition (mechanical and Iap-pearanca), prior damage history,
atc., as well as, a post-rapaif inspaction. Stats Farm has no procadﬁra in place to

acquire this information or to inspect its policyholders’ vehiclss after repair

however. Seg Septembsr 7-8, 2000, at pp. 80-84, 155-180, 192.

{13} The Court ﬁncis that deépite& tha fact that Stats Farm has its
poiicfholders’ cooparation, 3as wali as forms, checklists and computer fields
available to generata or obtam any of the znformat:on it represents it would need to
quannfy a DV loss, State Farm does not request or cbtain th:s information for
purposes of making a DV loss determination. Ses May 15, 2000, at pp. 124-125;

Ssptember 7-8, 2000, at pp. 152-154, 504.
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{14} Tha Court finds that- Stata Farm dc'es noi submit for apprdval its
solicies and prcscﬁedures' for the administration of physical damage (osses, including
DV, to tha Georgia Insurance Commissioner. State Farm_’s maﬁua!s, guidalinas,
computer gfcgrams" or systems are ndt subritted for approval, noc has State Farm
gver submitt-ed its most racant Wcrkﬂow internal procédure fcr-prccessing [3AY
losses- {referencad at paragraph 11, M} to tha Georgia lnsur.anca Commissioner.
,The only involvement of the Commissioner’s office has baah ta reject two attampts
by th_e Insurance Services Cfﬁcé (*1SO") to have DV losses sexciuded from coverage
in the- State of Geo'rgia. Tha 1SO, on behalf of the majﬁritf( of the insurancs
companies doing business in-Gaorgia, has attempted twica over tha past two years
to seek approval of an endorsement that would exclude DV losses from c'overége
undar the physical damagss coVaragas‘ of automobils insurance contracts in
Georgia, The Comm:ssmnara cfftceu rejected both subm:ssuons, citing to the
number of Georgia cases requiring coverage for DV losses. See May 15 2000, at
pp. 120, 121, 141-145.

{15} State Farm policyholders raéaiya no information or notice that their
State Farm policies provsda coverage for DV lossas, nor does Stata Farm provida
any advice, information of matanals to its policyholders with regard to what
constitutas DV or to any process available to have a DV loss evaluated and paid
far, despite State Farm's racognition that most peopls are not familiar with the
concept of DV and do not know itis a covered loss under the insuranca contract.
Stats Farm does not tell its policyholders about _DV,bécause af its concer-n ‘that

policyholdars will request payment for it. in fact, despita its obligation 1o explain
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all the benefits or caverages to .its pclécyhcide;s. State Farm traing its claims
rapresentatévés not ta mention OV evan if an insured specifically asks a State Farm
claims empf_ayes to. explain ali benefits available to them under the State Farm
insuranca contract. Tha C&s..:rt ﬁﬁds that it is the practice and poliey of State ?arm
not to inform its policyholders about coverage for or loss of DV.‘ S_gg May 15,

2000, at p. 135; September 7-8, 2000, at pp. 31, 158, 160, 162-164, 186-173,

193, 187-198, 201.

(16) Stats Farm did not provide any mformataon. materials or adv;ca to

. Plamtlffs Mabry and Cardenas about DV nor did State Farm obtain any mformataon

from the Piaintiffs-about thair vah:cles or inspect thanr vehicles post—rapaur. .Statal

_Farm did not avaluate for or pay Ms. Mabry nor Mr. Cardenas for DV. With respect

to Mr. Childs, only after he raised the issus did State Farm have any

communication with him about DV. Neverthelass, State Farm did not evaluate or

pay Mr. Childs for his DV loss. 3&@. Exhiblt “NN” and "00" to Cart:f:catlon Maotion;

September 7-8, 2000, at pp. 21 2-2?1

(17) The Court finds that State Farm has the 'capalbility, through its
administration, personnei, technology and' other rasources tor provide notice to its '
policyholders of the ccveraga' tor DV losses, to evaluate for DV losses and pay
same when o_wad. The testimony of State Farm"s amployaes, inclqding its
corporate representative, svidance, among other things, that, State Farm could
easily includa bullat points in its Auﬁo Damags _Claims Policy to notify its
policyholders about v ($eptembar 7-8, 2000, at p. 36); that sﬁch a notice could

be on State Farm's wabsite, in its billing statements, ranewal notices or State Farm
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could just tell its policyholders about DV when a loss is reparted {Ssptember 7-8,
2000, at pp. 97-98); that State Fafm acknowledges that ths repéir facilities it
contracts with couid disseminate information about DV {September 7¥8,_ 2006’, at
p. 105)% .that' ail - Statae Fa;m claims representatives are trained to make ov
appra‘irsais' {Séptamber 7.8, 2000, at p. 107}; that Stats Farm has the computer
capability to assist in DV c_atc_ulations that is utilized by Stat'e Farm to detarmine if a
vehicle is a total Iass {Septamber 7-8, 2000, at p. 118} tha‘#: it would cost Stats
Farm lass than $1O 00 per policyholder to svaluate for and pay its poi:cvhoiders for
DV or infoerm the policyholder why no payment is forthcoming in every claim
| (Septembar 7-8, 2000, at p. 147); that Stata Farm also has computer echnologv
to make repair estimates and actual cash valua {"ACV") determmattons both of
which could be used to detarmine DV {September 7-8, 2000, at p. 1 18): that State
Farm has the capability to change its computer codes to raferenca oV (September
7-8, 2000, at p. 87); tha_Lt State Farm can obtain what_ever information about the
vehicla it needs to make its u]timate dac-i’sion on DV losses {September 7-8, 2000,
at pp. 124-1 25); that State Farm has form‘s already in use such as the “Vehicle
Inspaction Report/Total Loss Satt[amant - -a form prepared by State Farm to
acquire -information on total losses that pro‘w}idas a machanism to note condition,
verhicle inforfnétion, salvage value, etc., al of the information necessary to
calculate an ACV (September 7-8, 12000, at pp. 300-310); that State Farm has
form affidavits for theft and vehicia fire losses designed to pbtain avery concewable
piece of information about a vehicla to make a value determination without the

vehicle itseif' (September 7-8, 2000, at pp. 312-313); that when a vehicle is not
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available, State Farrﬁ_ depends on its pclicyholdars to help it understand the
condition of the vehicle and wi-{f evaluate for or pav a loss without seeing the
vehicla (Septsmber 7-8, 2000, at pp. 318 320); and, that snformamn sn-mlar to tha
Vehicla Inspection Report/Total Loss Settlernent and theft and fira’ afftdawts can be
used by State Farm to determine DV with only a change of the names on thea forms
(Sebtember ?—S, 2000, at p. 326). |

.(1 8} This Court has iurisdicfion avar tﬁa parties and over the subject matter
of thi§ action. Sea Constitution of the State of Gaorgia, Art. 8, § 1; 1{4; Art. 6, §
2,93 Art: 6,54, 91 MMG.C;G;A, § 9-4-1 of segl,; O..C.G.A'. § 3-5-1,

{19} Insureds iike the named Plaintiffs hers, on beha alf of the class members

thay reprasant, have the Same apportunsty as insurers to datermine the scope of

pelicy provisions. _zj_gntzc Wood industries, inc. V. Araor-aut Ing. Qg, 258 Ga.

800, 801, 375 S.E.2d 221, 222 (1983},

(20} This matter prasents an actual and justifiable controversy between

State Farm and the class marﬁbars. Plaintiffs Mabrv and Cardenas had no

knowiedge of their right to be paid for diminution in vaiua and wera netther paid for
same nor advised that no diminution in value had occurrad. _F’Iamt;ff Childs
requested pavmant of dlminutzon in value, and State Farm refused payment.
Incidents giving rise to claims under Stats Farm’s policy, which potentuaﬂy mciude
as an element of damage diminution in value, occur almost daily. The evidence

showed that State Farm did not evaluate whather the named Plaintiffs’ vehicles

' had diminished in value, and that State Farm did not affirm or deny paymeant for

diminution in value with respect to the named Plaintiffs. The evidence also showed
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that Stats Farm does not a8 3 mattar of coursa avéluata its policyhoi&ers' vahicles
far diminution in valus as part of tha claims process, ‘and that State Farm -as 3
mattar of course does not affirm or deny payment for dieﬁinuﬁan in valua. The
ands aof ius-tica thus require that the Court make the decfaration sought for hers.

See 0.C.G.A. § 3-4-2. Ses alsg Allstats Ins. Co. v. Schuman, 163 Ga.App. 313,

293._S.E.2d 868 {1982} Calvary Independent Baptist Church v, City_of Roms, 208
Ga. 312, 66 S.E.2d 726 (1951). | |

{21} Raliaf by declaratofy judgm‘aht i.s' avai[ab!é notwithstanding that the
compiainin'g party may have soms other adequats Iagél or eq.uitablaA ramedy.
0.C.G.A. § 3-4-2(c). |

(22) It appears to tha Court howaver, thara is no other adaquata remedy
State Farm steadfastly u:s?.utqs 5h.. occurrance of diminution in va!ua and it does
not undertake to evaluate its polic{rhcﬁders’ vahicles for such elemant of damage as
part of tha damage appraisal and repalr process Yat,-lossa§ ars raported almost
daily. Pohcyholders as a genaral rule do nct know about thmr right under the policy
to be paid for dlmznunon in value, and they do not know to make a spacific c!aim
for dimi'nution in value, which State Farm arguas a policyholder is required to do.

{23) Stats Farm's persistant_ and svétamatic fai!um' to determing and
pay DV takas this case out of tha- genarai rule that a court mav not enjoin a
| praspective breach of contract. Hera, the evidence of State Farm's clear and
ccnsistent- pattarn of conduct demt-anstrates its unwillingness to datermine as a

matter of course as part of its ragular claims handling process whather DV has
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occurred. Until this conduct is changad., insdr-eds,who report first party physicat
damage claims will continue not to be compensated for this item of their losses.
(24} Pfai}miffs have not brought tbis action pursuant to the Unfair Claims
Practicas Act; 0.C.G.A. § 33-8-31 st seq., or the Georgia Motor Vehicle
Raparations Act, § 33-34-1 ot seq. |
{25) Tha “prim-ary jurisdiction doctrine", ur‘gad by State Férm as a bar to

thls action, is a ruie of judicial construction which permits a cour‘t in the axsrcise

‘of its sound dascretion, to defer to an admtmstratwe agency fcr tha initial resolution

of certain disputes. United States v. Western Pac. R, Co,, 352 U.S. 59, (1956). It
is not a mandatory doctrine. “This doctrine is ususlly invoked whan resolution of a
dispute will require special skill or knowledge psculiar to a certain agency.” Curran

v. Merrill-Lynch, Pierce, Fenser and Smith, Inc.. 622 F.2d 218, 235 (6" Cir. 1280,

aff'd. 456 U.S. 353 {1982} The doctrine sﬁggests judicial abstention “when

praotsction of the integrity of a.ragulatory schems dictates preliminary resort to the

agency which administérs the schems.” Man fvices, Inc. V.
Washington Natural Gag Co., 99 F.3d 93 (8™ Cir. 19388},

(26) Plaintiffs are saskmg aqmtabla ralief. Thera is no provision in the

_ insurance Code of Georgia giving the Commissioner the power or authonty to issue

injunctions. See, 2.9, Art. VI, Sec.- i, Par. iV, Ga. Constitution {only the Superior

‘and Appeliate Courts in Georgia have tha power to issus process in the nature of

an injunction). The Commissionsr cannot grant equitable relief in any form. Thus,

he doctrine of primary jurisdiction, snd/ar tha doctrine of exhaustion of remadies,

should not be employed here. Cravey v. Southeastern Underwriters’ Ass'n., 214
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Ga. 450, 457, 150 S.E.2d 497 (1958} (A court should, prior to dfer;yéng aquitabls
re;_ief,_ detsrmine whethar the non-equitable raliet ils “ag practical and as efficient to
the ends of justice and its prompt administfati'cn as tha rems&y in equity"').

(27) in addition to the unavailability of appropriate -ciass,wridre relief in the
Office of the Insuranca Commissionar, actions coﬁcerniﬂg tha rights and obligations
and duties of parties to insurance contracts ara typically brought in the courts of
Gecrgié. This action doas not depsnd upon the spacial expartise of the Office of
the insurancs Commissioner for resolution. |

iza) In Dependable Ins, Co. v. Gibbs, 218 Ga. 308, 127 S.E.2d 454, the
Supt;‘m“e‘ Court interprated the language of an autamobile insurance policy and held
that “the primary ‘obligation of the linsurar was to pay for the losé caﬁsed by

collision and ... the corract measure of that loss would be tha difference in the

markst value of the automabile immediately befors the collision and the combined

amount of its market valua im_mediateiv after being rapaii'éd, pius the $10C
deductible”. Id, at 315, 127 S.E.2d at 4:-61.

{29) Threa years later, the Georgia Court of Appeals interpreted the
fanguage of a State Farm aufomobila insurance policy similar to the State Farm

policy hara‘aﬂ: issue. Sea m v. Stata Farm Automobile Insurance Company,

111 Ga.App. 738, 143 S.E.2d 55 {1965). Raelying on Gibbs, tha Court of Appeals
held that State Farm “had an option to pay for the loss in money, to repair the
vehicle, or to replaca it with other property of lika kind and quality, but the contract

requires that no matiar which alternative is chosen, the markst valia of tha
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prqpan:y plug ithe deductible] after payment must équal the market vaius before
the loss”. Id. at 740, 143 S.E.2d at 57. |

(30) ngeraﬁ vears latar. tha Georgia Court of Appeais intarpreted anothar
insurarice Qoiicy and held that depreciation in market price should bs addad to the
cost of repairs or included in anyrpayment such that the insured will be made
whols. See Georgia Farm Bureay Muytual ins. Co, v. Lang, 123 Ga.App. 166, 197
S.E.2d 273 (1973).

{31} In 1982, the Geérgia Court of Appeals decided United States Fira Ins,

Co. v. Welch, 163 Ga.App. 480, 294 S.E.2d 713 (1982). Consistent with the

praviously citad aum'cﬁtv, the Court of Appeals stated: “lwle construs repair to'
maah restoration of the vehicie _t;o substantially the same condition and valﬁa as
axisted bafars' the damagse occurred”. |d, at 481, 294 S.E.2d at 714. *[TThe
market vaiue of the property plus _{deductib!e;} after payment must equal the market
value before tha loss.'” ld, at 482, 294 S.E.2d at 714, quoting M
Farm, supra, 111 Ga.App. 738, 740, 1¢38E2d55 |

(32} .In H MM 181 Ga.App. 213, 351 S.E.2d

650 (1988}, the phrase “diminution in valus® appears. “Hartford argues that its

refusal to pay for tha diminution in valua-of plaintiff’s vehicla is in good faith
because 'Georgia law does not necessarily obiigate [it] to pay depreciation under
collision coverage whan the insured has alected to repair the car.” [n light of our

holding in Division 1 of this opinion, this argument is without maerit.” Id. at 217,

351 S.E.2d at 854.
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(33) From thess cases ths Court .concludas that automobils insurancs
policies with iangurag_e like that addressed in Gibbg, Simmaons, Lane, Wealeh and
Rowlang provide coverags for diminution in valua. The Stéte Farm-poticy hera at
issue contains such language.

(34) Georgia casss have consiétant!y made it clear that “avary ccntraét

imposes upon each party a duty of good faith and fair dealing in the performanca of

their respective duties and obligations”.

Corp, v, Amencus—Sumtat Payrall Develonmem Authority, 238 Ga.App. 342, 521

S.E.2d 378 (19389). The term . good faxth" is a shorrhand way of saying
stibstantial compliance with the _spiri-t, and not meraly the latter, of a contract.”

Fisher v. Toombs County Nursing Homs, 223 Ga.App. 842, 479 S.E.2d 180

{1988). Cases Enterpmtiﬁg tha concept .have not limitad it to certain situations, but
rather have axtended the concept to all contracts. “As with any contract,
howavet. ‘this contract imposed upon each party a duty of good faith and fair
deahng in the parformance and compiat:on cf thair rsspectwa dutzes and

obligations.’” Phillipg v. Kay Services, Ing.. 235 Ga.App. 564, 510 S.E.2d. 304
(1998} (citing Toncee, Inc. v. Thomas, 219 Ga.App. 539, 486 5.E.2d 27 (1985})L

(35) “[l]t is a time honored rule that the highest degree of good faith is

demanded of the parties to an insurance contract.” Avemco Insyrance Co. v.

Aoiling, 380 F.Supp. 869 (N.D. Ga. 1974). In Leader Nat. Ing, Co. v. Smith, 177

Ga.App. 267, 339 S.E.2d 321 {1885], an action by an insured against an insurer,

the Court of Appeals noted: "as [the insured] corractly points out, every contract

7imposes a duty of good faith and fair dealing in tha fulfiliment of each party’'s
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{401' Applying the above;referet‘!cad authority and princip!es,r St'ata Farm
has a duty under the automobile insurance policy here at issue to pay diminutien in
value, whenavar any diminution in value exists. |

{41} Stats Farm long has known or should have known of iis duty under itg

contract of insuranca to pay diminuticn in valua, whenever it exists. Stats Farm's

mternal documents recognized this duty. On State Farm décument Bates stamped

. SFMARB 021305, entitied “Section 251, Property Damage Workshop, Dzmmunon in

Value, there is ths following:

REDS?
YES - THE FOLLOWINGCASES HAVE UPHELD D!MINUTION
OF VALUE LOSSES TO INSUREDS:
A} UNITED STATES FIRE INS CO, V. WELCH 163 GA
APP 480 1882 GA COURT OF APPEALS ,
B) HARTFORD FIRE INS CO. V. ROWLAND 181 GA APP
213 1988 GA. CASE '
{CASES OUTLINED/SEE- SHAHON W. WARE &
ASSQCIATES)
(MEMORANDUM DATED 10/26/92)
BOTH CASES ESTABLISH THAT THE INSURANCE COMPANIES AHE
OBLIGATED. TQ PAY DIMINUTION OF VALUE (IF THE LOSS CAN BE
ESTABLISHED). BOTH CASES CONTAIN LAW THAT WOULD BE
APPLICABLE TO OUR STATE FARM AUTO POLICY, AND ACCORDING
TO CLAIM LITIGATION, “IT APPEARS THAT WE WQULD OWE
DIMINUTION OF VALUE CLAIMS FOR LOSSES TO OQUR POLICY
HOLDERS VEHS COVERED UNDER PERILS INSURED. BY OUR

POLICY.”

QOther State Farm documents simi!érly svidencing Stats Farm's

knowledge of this duty have heen presented to tr:x-is,Ccurt.

(42} State Farm's superior knowledge of Georgia iaw, Inciuding the duty of
good faith a_nd fair dealing, and of that law’s aﬁp!ica‘don to State Farm’s policies

insuring automobiles, requires Stats Farm to. make its duty to pay diminution in
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valua, if any, affective. Spacifically, the_ Court ccnciudes'tha‘t when an insursd
givas notice of a loss, as he or she is required to do under the State Farm palicy,

that insured has given notics of all elements of damage associated with that loss,

including any diminution in value. Stats Farm then must undsrtake to svaluate the

claim for diminution in‘vali.se, as it must do and does do for all other elements of
damage. If, at the concius-ion of the adjustment aﬁd ‘r-epalir process, State Farm has
determined the vahicle.has sustaiﬁed diminution in vaiua, Stéta Farm must offer to
pay its insured for such diminution in value. if State Farm determinas its insured’s -
vehicle has not diminished in valus, State Farm must advise its insured that it is
denying any élai’m for ﬁimin’ut’icn'i'n value.

(43) Nathing the Court has heid herain..shoul'd be-lconstruad' to alter the
measura of -damégs as set forth in the cases discussed, iné&uding g;_hgg, Simmons,
Lﬁﬂ& Welch, and Rowland.

- ,

Tha Court herain ‘O'ECLARES that "the law of Georgia requires Stata Farm to
pay its insureds making a first party physical .damaga claim for any diminution in
value which tha vehicls may have sustaiﬁad. Tha éourt DECLARES that fha faw of
Georgia requires State Farm, onca its insured rapofts a- loss, to évaiuate the claim
in good faitﬁ to detarmine if ths insured’s vahiéle has sustained 5 loss resulting
from diminished vaiﬁa. The Court DECLARES that tha law of Gaorgia requires
Stata Farm, at the conclusion of tha adjustment and repair process, 10 gither affirm
the pressence of diminution in vaéué aﬁd offar to ;3&\,1 same, or deny the p;;—!sence of

diminution in value and so advise its insured.
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INJUNCTION

Pur.suarm to the power yestad in the Superior Courts of the State of Georgis,

ﬁis Court hareby ORDERS and ENJOINS State Farm to evaluate first party physical
darmage claims fcr the presanca of diminution n valus. by an appropriate
mathodalogy and procedurs. and 1o cﬁ‘ér ta pay such diminution in value if =t
da‘:efmmas it Mas oocurred or to deny theé presence of dirninution in valus and so
advise its insureds. The Caun ORDERS and ENJOINS Stats Farm o cal[ect,
catalog and maintain any information nac:essary 3 make & datarmma‘ttcn a5 to the
=mnuﬂ: af any loss for diminutian in value sustained by the vehicles of ita msureds
Tha Court further QRDERS and ENJOIHS Sta‘:g Farm to repart to thea Caurt within
A5 days of tha date of this Order the manner in which it is complying with the

Court's Order and injunctian,

" Sa orderad this / day d}ﬂw 2000.

Sodgias 2 Pullen i

Superior¢ L Judge
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