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SUBCHAPTER A—GENERAL REGULATIONS

PARTS 300-302 [RESERVED]
PART 303—CIVIL RIGHTS

Sec.
303.1 Purpose.
303.3 Application of this part.

AUTHORITY: Public Law 105-159, 113 Stat.
1748, Title I, sections 107(a) and 106 (Dec. 9,
1999) (49 U.S.C. 113); 42 U.S.C. 20004, et seq.;
and 49 CFR 1.87.

SOURCE: 70 FR 7414, Feb. 14, 2005, unless
otherwise noted.

§303.1 Purpose.

The purpose of this part is to provide
guidelines and procedures for imple-
menting the Federal Motor Carrier
Safety Administration’s (FMCSA)
Title VI program under Title VI of the
Civil Rights Act of 1964 and related
civil rights laws and regulations. For
FMCSA-only programs or activities,
Federal financial assistance recipients
or grantees will continue to apply and
use the Departmental Title VI provi-
sions at 49 CFR part 21. For joint and
multi-agency programs/projects,
FMCSA Federal assistance recipients
or grantees must use the Title VI re-
quirements at 49 CFR part 21, unless
agreement is reached by the Federal
funding agencies for the recipients to
use the Title VI procedures of another
agency.

§303.3 Application of this part.

The provisions of this part are appli-
cable to all elements of the FMCSA
and to any program or activity for
which Federal financial assistance is
authorized under a law administered by
the FMCSA. This part provides Title
VI guidelines for State Departments of
Transportation and local State agen-
cies, including their sub-recipients, to
implement Title VI. It also applies to
money paid, property transferred, or
other Federal financial assistance ex-
tended under any program of the
FMCSA after the date of this part.

PART 325—COMPLIANCE WITH
INTERSTATE MOTOR CARRIER
NOISE EMISSION STANDARDS

Subpart A—General Provisions

Sec.
325.1
325.3
325.5
325.7
325.9

Scope of the rules in this part.
Effective date.

Definitions.

Allowable noise levels.
Measurement tolerances.

Subpart B—Administrative Provisions

325.11 Issuance, amendment, and revocation
of the rules in this part.

325.13 Inspection and examination of motor
vehicles.

Subpart C—Instrumentation

325.21 Scope of the rules in this subpart.

325.23 Type of measurement systems which
may be used.

325.25 Calibration of measurement systems.

325.27 Use of a windscreen.

Subpart D—Measurement of Noise
Emissions; Highway Operations

325.31 Scope of the rules in this subpart.

325.33 Site characteristics; highway oper-
ations.

325.35 Ambient conditions;
ations.

325.37 Location and operation of sound level

highway oper-

measurement system; highway oper-
ations.

3256.39 Measurement procedure; highway op-
erations.

Subpart E—Measurement of Noise
Emissions; Stationary Test

325.51
325.53

Scope of the rules in this subpart.

Site characteristics; stationary test.

325.65 Ambient conditions; stationary test.

325.57 Location and operation of sound level
measurement systems; stationary test.

325.59 Measurement procedure; stationary
test.

Subpart F—Correction Factors

325.71 Scope of the rules in this subpart.

325.73 Microphone distance correction fac-
tors.

325.75 Ground surface correction factors.

325.77 Computation of open site require-
ments—nonstandard sites.

325.79 Application of correction factors.



§325.1

Subpart G—Exhaust Systems and Tires

325.91 Exhaust systems.
325.93 Tires.

AUTHORITY: 42 U.S.C. 4917; 49 U.S.C. 301; and
49 CFR 1.87.

SOURCE: 40 FR 42437, Sept. 12, 1975, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 325 appear at 66 FR 49869, Oct. 1, 2001.

Subpart A—General Provisions

§325.1 Scope of the rules in this part.

(a) The rules in this part prescribe
procedures for inspection, surveillance,
and measurement of motor vehicles
and motor vehicle equipment operated
by motor carriers to determine wheth-
er those vehicles and that equipment
conform to the Interstate Motor Car-
rier Noise Emission Standards of the
Environmental Protection Agency, 40
CFR part 202.

(b) Except as provided in paragraph
(c) of this section, the rules in this part
apply to motor carriers engaged in
interstate commerce. The rules apply
at any time or under any condition of
highway grade, load, acceleration or
deceleration.

(c) The rules in this part do not apply
to—

(1) A motor vehicle that has a Gross
Vehicle Weight Rating (GVWR) of
10,000 pounds (4,536 kg.) or less;

(2) A combination of motor vehicles
that has a Gross Combination Weight
Rating (GCWR) of 10,000 pounds (4,536
kg.) or less;

(3) The sound generated by a warning
device, such as a horn or siren, in-
stalled in a motor vehicle, unless such
device is intentionally sounded in order
to preclude an otherwise valid noise
emission measurement;

(4) An emergency motor vehicle, such
as a fire engine, an ambulance, a police
van, or a rescue van, when it is re-
sponding to an emergency call;

(5) A snow plow in operation; or

(6) The sound generated by auxiliary
equipment which is normally operated
only when the motor vehicle on which
it is installed is stopped or is operating
at a speed of 5 miles per hour (8 kph) or
less, unless such device is intentionally
operated at speeds greater than 5 mph
(8 kph) in order to preclude an other-
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wise valid noise measurement. Exam-
ples of that type of auxiliary equip-
ment include, but are not limited to,
cranes, asphalt spreaders, ditch dig-
gers, liquid or slurry pumps, auxiliary
air compressors, welders, and trash
compactors.

[40 FR 42437, Sept. 12, 1975, as amended at 78
FR 58477, Sept. 24, 2013]

§325.3 Effective date.

The rules in this part are effective on
October 15, 1975.

§325.5 Definitions.

(a) Statutory definitions. All terms de-
fined in the Noise Control Act of 1972
(Pub. L. 92-574, 86 Stat. 1234) are used
as they are defined in that Act.

(b) Definitions in standards. All terms
defined in §202.10 of the Interstate
Motor Carrier Noise Emission Stand-
ards, 40 CFR 202.10, are used as they are
defined in that section.

(c) Additional definitions. (1) Hard test
site means any test site having the
ground surface covered with concrete,
asphalt, packed dirt, gravel, or similar
reflective material for more than %2 the
distance between the microphone tar-
get point and the microphone location
point.

(2) Soft test site means any test site
having the ground surface covered with
grass, other ground cover, or similar
absorptive material for %2 or more of
the distance between the microphone
target point and the microphone loca-
tion point.

(3) Ground cover means any of various
low, dense-growing plants, such as ivy,
myrtle, low weeds, or brush.

(4) Traffic railing means any longitu-
dinal highway traffic barrier system
installed along the side or median of a
highway. For the purpose of this part,
a traffic railing must have at least 35
percent of its vertical height, from the
ground surface to the top of the rail-
ing, open to free space in order to qual-
ify as an acceptable object within a
noise measurement test site. Further,
for the purposes of this part, posts or
other discrete supports shall be ignored
when ascertaining open free space.

(5) Relatively flat when used to de-
scribe a noise measurement site means
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a site which does not contain signifi-
cant concave curvatures or slope rever-
sals that may result in the focusing of
sound waves toward the microphone lo-
cation point.

§325.13

§325.7 Allowable noise levels.

Motor vehicle noise emissions, when
measured according to the rules of this
part, shall not exceed the values speci-
fied in Table 1.

TABLE 1—MAXIMUM PERMISSIBLE SOUND LEVEL READINGS (DECIBEL (A)) 12

Highway operation test Stationary tests
Soft site Hard Site
35 mi | Above 35 | 35mih | Above 35 | Softsite | Hardsite
or less mi/h or less mi/h
If the distance between the microphone location
point and the microphone target point is—

31 ft (9.5m) or more but less than 35 ft
(10.7M) o 87 91 89 93 89 91

35 ft (10.7m) or more but less than 39 ft
(11.9M) e 86 90 88 92 88 90

39 ft (11.9m) or more but less than 43 ft
(13.1M) e 85 89 87 91 87 89

43 ft (13.1m) or more but less than 48 ft
(14.6M) o 84 88 86 90 86 88

48 ft (14.6m) or more but less than 58 ft
(17.1M) e 83 87 85 89 85 87

58 ft (17.1m) or more but less than 70 ft
(21.8M) e 82 86 84 88 84 86

70 ft (21.3m) or more but less than 83 ft
(25.3M) v 81 85 83 87 83 85

1The speeds shown refer to measurements taken at sites having speed limits as indicated. These speed limits do not nec-

essarily have to be posted.

2This table is based on motor carrier noise emission requirements specified in 40 CFR 202.20 and 40 CFR 202.21.

[40 FR 42437, Sept. 12, 1975, as amended at 54 FR 50385, Dec. 6, 1989]

§325.9 Measurement tolerances.

(a) Measurement tolerances will be
allowed to take into account the ef-
fects of the following factors:

(1) The consensus standard practice
of reporting filed sound level measure-
ments to the nearest whole decibel.

(2) Variations resulting from com-
mercial instrument tolerances.

(3) Variations resulting from the to-
pography of the noise measurement
site.

(4) Variations resulting from atmos-
pheric conditions such as wind, ambi-
ent temperature, and atmospheric pres-
sure.

(6) Variations resulting from re-
flected sound from small objects al-
lowed within the test site.

(6) The interpretation of the effects
of the above cited factors by enforce-
ment personnel.

(b) Measurement tolerances shall not
exceed 2 decibels for a given measure-
ment.

Subpart B—Administrative
Provisions

§325.11 Issuance, amendment, and
revocation of the rules in this part.

The procedures specified in part 389
of this chapter for the issuance, amend-
ment, or revocation of the Federal
Motor Carrier Safety Regulations
apply to rulemaking proceedings for
the issuance, amendment, or revoca-
tion of the rules in this part.

§325.13 Inspection and examination of
motor vehicles.

(a) Any special agent of the Federal
Motor Carrier Safety Administration
(designated in appendix B to sub-
chapter B of this chapter) is authorized
to inspect, examine, and test a motor
vehicle operated by a motor carrier in
accordance with the procedures speci-
fied in this part for the purpose of
ascertaining whether the motor vehicle
and equipment installed on the motor
vehicle conforms to the Interstate



§325.21

Motor Carrier Noise Emission Stand-
ards of the Environmental Protection
Agency, 40 CFR part 202.

(b) A motor carrier, its officers, driv-
ers, agents, and employees must, at
any time, submit a motor vehicle used
in its operations for inspection, exam-
ination, and testing for the purpose of
ascertaining whether the motor vehicle
and equipment installed on it conforms
to the Interstate Motor Carrier Noise
Emission Standards of the Environ-
mental Protection Agency, 40 CFR part
202.

(c) Prescribed inspection report. Form
MCS-141, Noise Level Compliance
Check shall be used to record findings
from motor vehicles selected for noise
emission inspection by authorized em-
ployees.

(d) Motor carrier’s disposition of form
MCS-141. (1) The driver of any motor
vehicle receiving a Form MCS-141 shall
deliver such MCS-141 to the motor car-
rier operating the vehicle upon his/her
arrival at the next terminal or facility
of the motor carrier, if such arrival oc-
curs within twenty-four (24) hours. If
the driver does not arrive at a terminal
or facility of the motor carrier oper-
ating the vehicle within twenty-four
(24) hours he/she shall immediately
mail the Form MCS-141 to the motor
carrier. For operating convenience,
motor carriers may designate any
shop, terminal, facility, or person to
which it may instruct its drivers to de-
liver or forward Form MCS-141. It shall
be the sole responsibility of the motor
carrier that Form MCS-141 is returned
to the Federal Motor Carrier Safety
Administration, in accordance with the
terms prescribed thereon and in para-
graphs (d) (2) and (3) of this section. A
driver, if himself/herself a motor car-
rier, shall return Form MCS-141 to the
Federal Motor Carrier Safety Adminis-
tration, in accordance with the terms
prescribed thereon and in paragraphs
(d) (2) and (3) of this section.

(2) Motor carriers shall carefully ex-
amine Forms MCS-141. Appropriate
corrective action shall be taken on ve-
hicles found to be not in compliance
with the requirements of this part.

(3) Motor carriers must complete the
“Motor Carrier Certification of Action
Taken” on Form MCS-141 in accord-
ance with the terms prescribed there-
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on. Motor carriers must return Forms
MCS-141 to the Division Office at the
address indicated on Form MCS-141
within fifteen (15) days following the
date of the vehicle inspection.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10226, Mar. 10, 1976; 54 FR 50385, Dec. 6,
1989; 60 FR 38743, July 28, 1995; 66 FR 49869,
Oct. 1, 2001; 78 FR 58477, Sept. 24, 2013]

Subpart C—Instrumentation

§325.21 Scope of the rules in this sub-
part.

The rules in this subpart specify cri-
teria for sound level measurement sys-
tems which are used to make the sound
level measurements specified in sub-
part D and subpart E of this part.

§325.23 Type of measurement systems
which may be used.

The sound level measurement system
must meet or exceed the requirements
of American National Standard Speci-
fication for Sound Level Meters (ANSI
$1.4-1971), approved April 27, 1971,
issued by the American National
Standards Institute,! throughout the
applicable frequency range for either:

(a) A Type 1 sound level meter;

(b) A Type 2 sound level meter; or

(c) A Type S sound level meter which
has—

(1) A weighing frequency response;

(2) Fast dynamic characteristics of
its indicating instrument; and

(3) A relative response level tolerance
consistent with those of either a Type
1 or Type 2 sound level meter, as speci-
fied in section 3.2 of ANSI S1.4-1971.

§325.25 Calibration of measurement
systems.

(a)(1) The sound level measurement
system must be calibrated and appro-
priately adjusted at one or more fre-
quencies in the range from 250 to 1,000
Hz at the beginning of each series of
measurements and at intervals of 5-15
minutes thereafter, until it has been
determined that the sound level meas-
urement system has not significantly
drifted from its calibrated level. Once

1Copies of the specification may be secured
from the American National Standards Insti-
tute, 1430 Broadway, New York, New York,
10018.
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this fact has been established, calibra-
tions may be made at intervals once
every hour. A significant drift shall be
considered to have occurred if a 0.3 dB
or more excursion is noted from the
system’s predetermined reference cali-
bration level. In the case of systems
using displays with whole decibel in-
crements, the operator may visually
judge when the 0.3 dB drift has been
met or exceeded.

(2) The sound level measurement sys-
tem must be checked periodically by
its manufacturer, a representative of
its manufacturer, or a person of equiv-
alent special competence to verify that
its accuracy meets the manufacturer’s
design criteria.

(b) An acoustical calibrator of the
microphone coupler type designed for
the sound level measurement system in
use shall be used to calibrate the sound
level measurement system in accord-
ance with paragraph (a) of this section.
The calibration must meet or exceed
the accuracy requirements specified in
section 5.4.1 of the American National
Standard Institute Standard Methods
for Measurements of Sound Pressure Lev-
els (ANSI S1.13-1971) for field method
measurements.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976]

§325.27

A properly installed windscreen, of
the type recommended by the manufac-
turer of the Sound Level Measurement
System, shall be used during the time
that noise emission measurements are
being taken.

Use of a windscreen.

Subpart D—Measurement of Noise
Emissions; Highway Operations

§325.31 Scope of the rules in this sub-
part.

The rules in this subpart specify con-
ditions and procedures for measure-
ment of the sound level generated by a
motor vehicle engaged in a highway op-
eration for the purpose of ascertaining
whether the motor vehicle conforms to
the Standards for Highway Operations
set forth in 40 CFR 202.20.
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§325.33

§325.33 Site characteristics; highway
operations.

(a) Measurement shall be made at a
test site which is adjacent to, and in-
cludes a portion of, a traveled lane of a
public highway. A microphone target
point shall be established on the cen-
terline of the traveled lane of the high-
way, and a microphone location point
shall be established on the ground sur-
face not less than 31 feet (9.5 m) or
more than 83 feet (25.3 m) from the
microphone target point and on a line
that is perpendicular to the centerline
of the traveled lane of the highway and
that passes through the microphone
target point. In the case of a standard
test site, the microphone location
point is 50 feet (15.2 m) from the micro-
phone target point. Within the test site
is a triangular measurement area. A
plan view diagram of a standard test
site, having an open site within a 50-
foot (15.2 m) radius of both the micro-
phone target point and the microphone
location point, is shown in Figure 1.
Measurements may be made at a test
site having smaller or greater dimen-
sions in accordance with the rules in
subpart F of this part.

MICROPHONE
TARGET POINT

50 FT. (152M)
HA-DJIUS /

CENTERLINE OF
| THE TRAVELLED

LANE OF

THE HIGHWAY
MEASUREMENT
AREA p=

MICROPHONE
LGCATION POINT

Figure 1
STANDARD TEST SITE;
HIGHWAY OPERATIONS

(b) The test site must be an open site,
essentially free of large sound-reflect-
ing objects. However, the following ob-
jects may be within the test site, in-
cluding the triangular measurement
area:

(1) Small cylindrical objects such as
fire hydrants or telephone or utility
poles.

(2) Rural mailboxes.



§325.35

(3) Traffic railings of any type of con-
struction except solid concrete barriers
(see §325.5(c)(4)).

(4) One or more curbs having a
vertical height of 1 foot (.3 m) or less.

(c) The following objects may be
within the test site if they are outside
of the triangular measurement area of
the site:

(1) Any vertical surface (such as bill-
board), regardless of size, having a
lower edge more than 15 feet (4.6 m)
higher than the surface of the traveled
lane of the highway.

(2) Any uniformly smooth sloping
surface slanting away from the high-
way (such as a rise in grade alongside
the highway) with a slope that is less
than 45 degrees above the horizontal.

(3) Any surface slanting away from
the highway that is 45 degrees or more
and not more than 90 degrees above the
horizontal, if all points on the surface
are more than 15 feet (4.6 m) above the
surface of the traveled lane of the high-
way.

(d) The surface of the ground within
the measurement area must be rel-
atively flat (see §325.5(c)(5)). The site
shall be a ‘‘soft” test site. However, if
the site is determined to be ‘“‘hard,” the
correction factor specified in §325.75(a)
of this part shall be applied to the
measurement.

(e) The traveled lane of the highway
within the test site must be dry, paved
with relatively smooth concrete or as-
phalt, and substantially free of—

(1) Holes or other defects which
would cause a motor vehicle to emit ir-
regular tire, body, or chassis impact
noise; and

(2) Loose material, such as gravel or
sand.

(f) The traveled lane of the highway
on which the microphone target point
is situated must not pass through a
tunnel or underpass located within 200
feet (61 m) of that point.

[40 FR 42437, Sept. 12, 1975, as amended at 54
FR 50385, Dec. 6, 1989]

§325.35 Ambient conditions; highway
operations.

(a)(1) Sound. The ambient A-weighted
sound level at the microphone location
point shall be measured, in the absence
of motor vehicle noise emanating from
within the clear zone, with fast meter

12
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response using a sound level measure-
ment system that conforms to the
rules of §325.23.

(2) The measured ambient level must
be 10 dB(A) or more below that level
specified in §325.7, Table 1, which cor-
responds to the maximum permissible
sound level reading which is applicable
at the test site at the time of testing.

(b) Wind. The wind velocity at the
test shall be measured at the beginning
of each series of noise measurements
and at intervals of 5-15 minutes there-
after until it has been established that
the wind velocity is essentially con-
stant. Once this fact has been estab-
lished, wind velocity measurements
may be made at intervals of once every
hour. Noise measurements may only be
made if the measured wind velocity is
12 mph (19.3 kph) or less. Gust wind
measurements of up to 20 mph (33.2
kph) are allowed.

(c) Precipitation. Measurements are
prohibited under any condition of pre-
cipitation, however, measurements
may be made with snow on the ground.
The ground surface within the meas-
urement area must be free of standing
water.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976; 41 FR 28267, July 9,
1976]

§325.37 Location and operation of
sound level measurement system;
highway operations.

(a) The microphone of a sound level
measurement system that conforms to
the rules in §325.23 of this part shall be
located at a height of not less than 2
feet (.6 m) nor more than 6 feet (1.8 M)
above the plane of the roadway surface
and not less than 3% feet (1.1 m) above
the surface on which the microphone
stands. The preferred microphone
height on flat terrain is 4 feet (1.2 m).

(b)(1) When the sound level measure-
ment system is hand-held or is other-
wise monitored by a person located
near its microphone, the holder must
orient himself/herself relative to the
highway in a manner consistent with
the recommendation of the manufac-
turer of the sound level measurement
system.

(2) In no case shall the holder or ob-
server be closer than 2 feet (.6 m) from
the system’s microphone, nor shall he/



Federal Motor Carrier Safety Administration, DOT

she locate himself/herself between the
microphone and the vehicle being
measured.

(c) The microphone of the sound level
measurement system shall be oriented
toward the traveled lane of the high-
way at the microphone target point at
an angle that is consistent with the
recommendation of the system’s manu-
facturer. If the manufacturer of the
system does not recommend an angle
of orientation for its microphone, the
microphone shall be oriented toward
the highway at an angle of not less
than 70 degrees and not more than per-
pendicular to the horizontal plane of
the traveled lane of the highway at the
microphone target point.

(d) The sound level measurement sys-
tem shall be set to the A-weighting
network and ‘‘fast” meter response
mode.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976]

§325.39 Measurement procedure; high-
way operations.

(a) In accordance with the rules in
this subpart, a measurement shall be
made of the sound level generated by a
motor vehicle operating through the
measurement area on the traveled lane
of the highway within the test site, re-
gardless of the highway grade, load, ac-
celeration or deceleration.

(b) The sound level generated by the
motor vehicle is the highest reading
observed on the sound level measure-
ment system as the vehicle passes
through the measurement area, cor-
rected, when appropriate, in accord-
ance with the rules in subpart F of this
part. (Table 1 in §325.7 lists the range
of maximum permissible sound level
readings for various test conditions.)
The sound level of the vehicle being
measured must be observed to rise at
least 6 dB(A) before the maximum
sound level occurs and to fall at least 6
dB(A) after the maximum sound level
occurs in order to be considered a valid
sound level reading.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976]
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Subpart E—Measurement of Noise
Emissions; Stationary Test

§325.51 Scope of the rules in this sub-
part.

(a) The rules in this subpart specify
conditions and procedures for meas-
uring the sound level generated by a
vehicle when the vehicle’s engine is
rapidly accelerated from idle to gov-
erned speed at wide open throttle with
the vehicle stationary, its transmission
in neutral, and its clutch engaged, for
the purpose of ascertaining whether
the motor vehicle conforms to the
Standard for Operation Under Sta-
tionary Test, 40 CFR 202.21.

(b) The rules in this subpart apply
only to a motor vehicle that is
equipped with an engine speed gov-
ernor.

(c) Tests conducted in accordance
with the rules of this subpart may be
made on either side of the vehicle.

§325.53 Site characteristics; stationary
test.

(a)(1) The motor vehicle to be tested
shall be parked on the test site. A
microphone target point shall be estab-
lished on the ground surface of the site
on the centerline of the lane in which
the motor vehicle is parked at a point
that is within 3 feet (.9 m) of the longi-
tudinal position of the vehicle’s ex-
haust system outlet(s). A microphone
location point shall be established on
the ground surface not less than 31 feet
(9.5 m) and not more than 83 feet (25.3
m) from the microphone target point.
Within the test site is a triangular
measurement area. A plan view dia-
gram of a standard test site, having an
open site within a 50-foot (15.2 m) ra-
dius of both the microphone target
point and the microphone location
point, is shown in Figure 2.
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COMBINATION
VEHICLE

MICROPHONE
TARGET POINT

| LONGITUDINAL,
" CENTERLINE
OF THE VEHICLE
MEASUREMENT
AREA
MICROPHONE
LOCATION POINT

Figure 2
STANDARD TEST SITE;
STATIONARY TEST

(2) Measurements may be made at a
test site having smaller or greater di-
mensions in accordance with the rules
in subpart F of this part.

(b) The test site must be an open site,
essentially free of large sound-reflect-
ing objects. However, the following ob-
jects may be within the test site, in-
cluding the triangular measurement
area:

(1) Small cylindrical objects such as
fire hydrants or telephone or utility
poles.

(2) Rural mailboxes.

(3) Traffic railings of any type of con-
struction except solid concrete barriers
(see §325.5(c)(4)).

(4) One or more curbs having a height
of 1 foot (.3 m) or less.

(c) The following objects may be
within the test site if they are outside
of the triangular measurement area of
the site:

(1) Any vertical surface, regardless of
size (such as a billboard), having a
lower edge more than 15 feet (4.6 m)
above the ground.

(2) Any uniformly smooth surface
slanting away from the vehicle with a
slope that is less than 45 degrees above
the horizontal.

(3) Any surface slanting away from
the vehicle that is 45 degrees or more
and not more than 90 degrees above the
horizontal, if all points on the surface
are more than 15 feet (4.6 m) above the
surface of the ground in the test site.

(d) The surface of the ground within
the measurement area must be rel-
atively flat. (See §325.5(c)(5)). The site
shall be a ‘“‘hard’” site. However, if the
site is determined to be ‘‘soft,” the cor-
rection factor specified in §325.75(b) of
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this part shall be applied to the meas-
urement.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976; 54 FR 50385, Dec. 6,
1989]

§325.55 Ambient
tionary test.

(a)(1) Sound. The ambient A-weighted
sound level at the microphone location
point shall be measured, in the absence
of motor vehicle noise emanating from
within the clear zone, with fast meter
response using a sound level measure-
ment system that conforms to the
rules of §325.23.

(2) The measured ambient level must
be 10 dB(A) or more below that level
specified in §325.7, Table 1, which cor-
responds to the maximum permissible
sound level reading which is applicable
at the test site at the time of testing.

(b) Wind. The wind velocity at the
test site shall be measured at the be-
ginning of each series of noise meas-
urements and at intervals of 5-15 min-
utes thereafter until it has been estab-
lished that the wind velocity is essen-
tially constant. Once this fact has been
established, wind velocity measure-
ments may be made at intervals of
once every hour. Noise measurements
may only be made if the measured wind
velocity is 12 mph (19.3 kph) or less.
Gust wind measurements of up to 20
mph (33.2 kph) are allowed.

(c) Precipitation. Measurements are
prohibited under any conditions of pre-
cipitation, however, measurements
may be made with snow on the ground.
The ground within the measurement
area must be free of standing water.

conditions; sta-

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 28267, July 9, 1976]

§325.57 Location and operation of
sound level measurement systems;
stationary test.

(a) The microphone of a sound level
measurement system that conforms to
the rules in §325.23 shall be located at
a height of not less than 2 feet (.6 m)
nor more than 6 feet (1.8 m) above the
plane of the roadway surface and not
less than 3% feet (1.1 m) above the sur-
face on which the microphone stands.
The preferred microphone height on
flat terrain is 4 feet (1.2 m).
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(b) When the sound level measure-
ment system is hand-held or otherwise
monitored by a person located near its
microphone, the holder must orient
himself/herself relative to the highway
in a manner consistent with the rec-
ommendation of the manufacturer of
the sound level measurement system.
In no case shall the holder or observer
be closer than 2 feet (.6 m) from the
system’s microphone, nor shall he/she

locate himself/herself between the
microphone and the vehicle being
measured.

(c) The microphone of the sound level
measurement system shall be oriented
toward the vehicle at an angle that is
consistent with the recommendation of
the system’s manufacturer. If the man-
ufacturer of the system does not rec-
ommend an angle of orientation for its
microphone, the microphone shall be
oriented at an angle of not less than 70
degrees and not more than perpen-
dicular to the horizontal plane of the
test site at the microphone target
point.

(d) The sound level measurement sys-
tem shall be set to the A-weighting
network and ‘‘fast’” meter response
mode.

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10227, Mar. 10, 1976]

§325.59 Measurement procedure; sta-
tionary test.

In accordance with the rules in this
subpart, a measurement shall be made
of the sound level generated by a sta-
tionary motor vehicle as follows:

(a) Park the motor vehicle on the
test site as specified in §325.53 of this
subpart. If the motor vehicle is a com-
bination (articulated) vehicle, park the
combination so that the longitudinal
centerlines of the towing vehicle and
the towed vehicle or vehicles are in
substantial alinement.

(b) Turn off all auxiliary equipment
which is installed on the motor vehicle
and which is designed to operate under
normal conditions only when the vehi-
cle is operating at a speed of 56 mph (8
kph) or less. Examples of such equip-
ment include cranes, asphalt spreaders,
liquid or slurry pumps, auxiliary air
compressors, welders, and trash com-
pactors.
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(c) If the motor vehicle’s engine radi-
ator fan drive is equipped with a clutch
or similar device that automatically
either reduces the rotational speed of
the fan or completely disengages the
fan from its power source in response
to reduced engine cooling loads, park
the vehicle before testing with its en-
gine running at high idle or any other
speed the operator may choose, for suf-
ficient time but not more than 10 min-
utes, to permit the engine radiator fan
to automatically disengage when the
vehicle’s noise emissions are measured
under stationary test.

(d) With the motor vehicle’s trans-
mission in neutral and its clutch en-
gaged, rapidly accelerate the vehicle’s
engine from idle to its maximum gov-
erned speed with wide open throttle.
Return the engine’s speed to idle.

(e) Observe the maximum reading on
the sound level measurement system
during the time the procedures speci-
fied in paragraph (d) of this section are
followed. Record that reading, if the
reading has not been influenced by ex-
traneous noise sources such as motor
vehicles operating on adjacent road-
ways.

(f) Repeat the procedures specified in
paragraphs (d) and (e) of this section
until the first two maximum sound
level readings that are within 2 dB(A)
of each other are recorded. Numeri-
cally average those two maximum
sound level readings. When appro-
priate, correct the average figure in ac-
cordance with the rules in subpart F of
this part.

(g) The average figure, corrected as
appropriate, contained in accordance
with paragraph (f) of this section, is
the sound level generated by the motor
vehicle for the purpose of determining
whether it conforms to the Standard
for Operation Under Stationary Test,
40 CFR 202.21. (Table 1 in §325.7 lists
the range of maximum permissible
sound level readings for various test
conditions.)

[40 FR 42437, Sept. 12, 1975, as amended at 41
FR 10226, Mar. 10, 1976]
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Subpart F—Correction Factors

§325.71 Scope of the rules in this sub-
part.

(a) The rules in this subpart specify
correction factors which are added to,
or subtracted from, the reading of the
sound level generated by a motor vehi-
cle, as displayed on a sound level meas-
urement system, during the measure-
ment of the motor vehicle’s sound level
emissions at a test site which is not a
standard site.

(b) The purpose of adding or sub-
tracting a correction factor is to
equate the sound level reading actually
generated by the motor vehicle to the
sound level reading it would have gen-
erated if the measurement had been
made at a standard test site.

§325.73 Microphone distance correc-
tion factors.!

If the distance between the micro-
phone location point and the micro-
phone target point is other than 50 feet
(15.2 m), the maximum observed sound
level reading generated by the motor
vehicle in accordance with §325.39 of
this part or the numerical average of
the recorded maximum observed sound
level readings generated by the motor
vehicle in accordance with §325.59 of
this part shall be corrected as specified
in the following table:

TABLE 2—DISTANCE CORRECTION FACTORS

The value
dB(A) to
be applied
to the ob-
served
sound
level read-
ing is—

If the distance between the microphone location
point and the microphone target point is

31 feet (9.5 m) or more but less than 35 feet
(10.7 m) ...
35 feet (10.7 m) or more but less than 39 feet
(11.9m) .. .
39 feet (11.9 m) or more but less than 43 feet
(13.1m) .. .
43 feet (13.1 m) or more but less than 48 feet
(14.6 m) ..
48 feet (14.6 m)
(17.7 m) ..

or more but less than 58 feet

1Table 1, in §325.7 is a tabulation of the
maximum allowable sound level readings
taking into account both the distance cor-
rection factors contained in §325.73 and the
ground surface correction factors contained
in §325.75.
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TABLE 2—DISTANCE CORRECTION FACTORS—

Continued
The value
dB(A) to
be applied
If the distance between the microphone location | to the ob-
point and the microphone target point is served
sound
level read-
ing is—
58 feet (17.7 m) or more but less than 70 feet
(21.3m) .. . +1
70 feet (21.3 m) or more but less than 83 feet
(25.3m) .. +2

[40 FR 42437, Sept. 12, 1975, as amended at 54
FR 50385, Dec. 6, 1989]

§325.75 Ground surface correction fac-
tors.1

(a) Highway operations. When meas-
urements are made in accordance with
the rules in subpart D of this part upon
a test site which is ‘‘hard,” a correc-
tion factor of 2 dB(A) shall be sub-
tracted from the maximum observed
sound level reading generated by the
motor vehicle to determine whether
the motor vehicle conforms to the
Standards for Highway Operations, 40
CFR 202.20.

(b) Stationary test. When measure-
ments are made in accordance with the
rules in subpart E of this part upon a
test site which is ‘‘soft,” a correction
factor of 2 dB(A) shall be added to the
numerical average of the recorded
maximum observed sound level read-
ings generated by the motor vehicle to
determine whether the motor vehicle
conforms to the Standard for Operation
Under Stationary Test, 40 CFR 202.21.

§325.77 Computation of open site re-
quirements—nonstandard sites.

(a) If the distance between the micro-
phone location point and the micro-
phone target point is other than 50 feet
(15.2 m), the test site must be an open
site within a radius from both points
which is equal to the distance between
the microphone location point and the
microphone target point.

1Table 1, in §325.7 is a tabulation of the

maximum allowable sound level readings
taking into account both the distance cor-
rection factors contained in §325.73 and the
ground surface correction factors contained
in §325.75.
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(b) Plan view diagrams of non-
standard test sites are shown in Fig-
ures 3 and 4. Figure 3 illustrates a test
site which is larger than a standard
test site and is based upon a 60-foot
(18.3 m) distance between the micro-
phone location point and the micro-
phone target point. (See §325.79(b)(1)
for an example of the application of the
correction factor to a sound level read-
ing obtained at such a site.) Figure 4 il-
lustrates a test site which is smaller
than a standard test site and is based
upon a 35-foot (10.7 m) distance be-
tween the microphone location point
and the microphone target point. (See
§325.79(b)(2) for an example of the ap-
plication of the correction factor to a
sound level reading obtained at such a
site.)

MICROPHONE
TARGET POINT
60 FT. (18.3M)
RADIUS CENTERLINE OF
m” THE TRAVELLED
LANE OF
Llol uTHw&SMl THE HIGWAY
MEASUREMENT
AREA —
60 FT. (18.3M)
RADIUS
MICROPHONE
LOCATION POINT
Figure 3

NON-STANDARD TEST SITE;
(60 FT (18.3M) DISTANCE BETWEEN
MICROPHONE LOCATION AND TARGET POINTS)

COMBINATION
VEHICLE

MICROPHONE

35FT. (10.7M) TARGET POINT

LONGITUDINAL
T[] CENTERLINE
OF THE VEHICLE

MICROPHONE
LOCATION POINT

Figure 4
NON-STANDARD TEST SITE;
(35 FT.(10.7M) DISTANCE BETWEEN
MICROPHONE LOCATION AND TARGET POINTS)

§325.91

§325.79 Application of correction fac-
tors.

(a) If two correction factors apply to
a measurement they are applied cumu-
latively.

(b) The following examples illustrate
the application of correction factors to
sound level measurement readings:

(1) Example 1—Highway operations. As-
sume that a motor vehicle generates a
maximum observed sound level reading
of 86 dB(A) during a measurement in
accordance with the rules in subpart D
of this part. Assume also that the dis-
tance between the microphone location
point and the microphone target point
is 60 feet (18.3 m) and that the measure-
ment area of the test site is acous-
tically ‘‘hard.” The corrected sound
level generated by the motor vehicle
would be 85 dB(A), calculated as fol-
lows:

86 dAB(A) Uncorrected reading
+1 dB(A) Distance correction factor
—2dB(A) Ground surface correction factor

85 dB(A) Corrected reading

(2) Example 2—Stationary test. Assume
that a motor vehicle generates max-
imum sound level readings which aver-
age 88 dB(A) during a measurement in
accordance with the rules in subpart E
of this part. Assume also that the dis-
tance between the microphone location
point and the microphone target point
is 35 feet (10.7 m), and that the meas-
urement area of the test site is acous-
tically ‘‘soft.”” The corrected sound
level generated by the motor vehicle
would be 87 dB(A), calculated as fol-
lows:

88 dB(A) Uncorrected average of readings
—3 dB(A) Distance correction factor
+2 dB(A) Ground surface correction factor

87 dB(A) Corrected reading

Subpart G—Exhaust Systems and
Tires

§325.91 Exhaust systems.

A motor vehicle does not conform to
the visual exhaust system inspection
requirements, 40 CFR 202.22, of the
Interstate Motor Carrier Noise Emis-
sion Standards, if inspection of the ex-
haust system of the motor vehicle dis-
closes that the system—
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(a) Has a defect which adversely af-
fects sound reduction, such as exhaust
gas leaks or alteration or deterioration
of muffler elements, (small traces of
soot on flexible exhaust pipe sections
shall not constitute a violation of this
subpart);

(b) Is not equipped with either a muf-
fler or other noise dissipative device;
or

(c) Is equipped with a cut-out, by-
pass, or similar device, unless such de-
vice is designed as an exhaust gas driv-
en cargo unloading system.

[40 FR 42437, Sept. 12, 1975, as amended at 75
FR 57193, Sept. 20, 2010]

§325.93 Tires.

(a) Except as provided in paragraph
(b) of this section, a motor vehicle does
not conform to the visual tire inspec-
tion requirements, 40 CFR 202.23, of the
Interstate Motor Carrier Noise Emis-
sions Standards, if inspection of any
tire on which the vehicle is operating
discloses that the tire has a tread pat-
tern composed primarily of cavities in
the tread (excluding sipes and local
chunking) which are not vented by
grooves to the tire shoulder or circum-
ferentially to each other around the
tire.

(b) Paragraph (a) of this section does
not apply to a motor vehicle operated
on a tire having a tread pattern of the
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type specified in that paragraph, if the
motor carrier who operates the motor
vehicle demonstrates to the satisfac-
tion of the Administrator or his/her
designee that either—

(1) The tire did not have that type of
tread pattern when it was originally
manufactured or newly remanufac-
tured; or

(2) The motor vehicle generates a
maximum sound level reading of 90
dB(A) or less when measured at a
standard test site for highway oper-
ations at a distance of 15.3 meters (50
feet) and under the following condi-
tions:

(i) The measurement must be made
at a time and place and under condi-
tions specified by the Administrator or
his/her designee.

(ii) The motor vehicle must be oper-
ated on the same tires that were in-
stalled on it when the inspection speci-
fied in paragraph (a) of this section oc-
curred.

(iii) The motor vehicle must be oper-
ated on a highway having a posted
speed limit of more than 56.3 kph (35
mph).

(iv) The sound level measurement
must be made while the motor vehicle
is operating at the posted speed limit.

[40 FR 42437, Sept. 12, 1975, as amended at 60
FR 38743, July 28, 1995]
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AUTHORITY: 49 TU.S.C.
31108, 31136, 31140-31141,
31502; and 49 CFR 1.87.

SOURCE: 656 FR 15102, Mar. 21, 2000, unless
otherwise noted.

Subpart A—General

§350.101 What is the Motor Carrier
Safety Assistance Program
(MCSAP)?

The MCSAP is a Federal grant pro-
gram that provides financial assistance
to States to reduce the number and se-
verity of accidents and hazardous ma-
terials incidents involving commercial
motor vehicles (CMV). The goal of the
MCSAP is to reduce CMV-involved ac-
cidents, fatalities, and injuries through
consistent, uniform, and effective CMV
safety programs. Investing grant mon-
ies in appropriate safety programs will
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increase the likelihood that safety de-
fects, driver deficiencies, and unsafe
motor carrier practices will be de-
tected and corrected before they be-
come contributing factors to accidents.
The MCSAP also sets forth the condi-
tions for participation by States and
local jurisdictions and promotes the
adoption and uniform enforcement of
safety rules, regulations, and standards
compatible with the Federal Motor
Carrier Safety Regulations (FMCSRs)
and Federal Hazardous Material Regu-
lations (HMRs) for both interstate and
intrastate motor carriers and drivers.

§350.103 What is the purpose of this
part?

The purpose of this part is to ensure
the Federal Motor Carrier Safety Ad-
ministration (FMCSA), States, local
government agencies and other polit-
ical jurisdictions work in partnership
to establish programs to improve
motor carrier, CMV, and driver safety
to support a safe and efficient trans-
portation system by—

(a) Making targeted investments to
promote safe CMV transportation, in-
cluding transportation of passengers
and hazardous materials;

(b) Investing in activities likely to
generate maximum reductions in the
number and severity of CMV crashes
and fatalities resulting from such
crashes;

(c) Adopting and enforcing effective
motor carrier, CMV, and driver safety
regulations and practices consistent
with Federal requirements; and

(d) Assessing and improving State
wide performance by setting program
goals and meeting performance stand-
ards, measures and benchmarks.

[78 FR 60230, Oct. 1, 2013]

§350.105 What definitions are used in
this part?

10-year average accident rate means for
each State, the aggregate number of
large truck-involved fatal crashes (as
reported in the Fatality Analysis Re-
porting System (FARS)) for a 10-year
period divided by the aggregate vehicle
miles traveled (VMT) (as defined by the
Federal Motor Carrier Safety Adminis-
tration (FMCSA)) for the same 10-year
period.
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Accident rate means for each State,
the total number of fatal crashes in-
volving large trucks (as measured by
the FARS for each State) divided by
the total VMT as defined by the
FMCSA for each State for all vehicles.

Agency means Federal Motor Carrier
Safety Administration.

Administrative Takedown Funds means
funds deducted by the FMCSA each fis-
cal year from the amount made avail-
able for the MCSAP for expenses in-
curred in the administration of the
MCSAP, including expenses to train
State and local government employees.

Administrator means Federal Motor
Carrier Safety Administrator.

Basic Program Funds means the total
MCSAP funds less the High Priority
Activity, Border Activity, Administra-
tive Takedown, and Incentive Funds.

Commercial motor vehicle (CMV) means
a motor vehicle that has any of the fol-
lowing characteristics:

(1) A gross vehicle weight (GVW),
gross vehicle weight rating (GVWR),

gross combination weight (GCW), or
gross combination weight rating
(GCWR) of 4,637 kilograms (10,001

pounds) or more.

(2) Regardless of weight, is designed
or used to transport 16 or more pas-
sengers, including driver.

(3) Regardless of weight, is used in
the transportation of hazardous mate-
rials and is required to be placarded
pursuant to 49 CFR part 172, subpart F.

Commercial vehicle safety plan (CVSP)
means the document outlining the
State’s CMV safety objectives, strate-
gies, activities and performance meas-
ures.

Compatible or Compatibility means
State laws and regulations applicable
to interstate commerce and to intra-
state movement of hazardous materials
are identical to the FMCSRs and the
HMRs or have the same effect as the
FMCSRs. State laws applicable to
intrastate commerce are either iden-
tical to, or have the same effect as, the
FMCSRs or fall within the established
limited variances under §350.341.

High Priority Activity Funds means
funds provided for carrying out high-
priority activities and projects that
improve CMV safety and compliance
with CMV safety regulations (including
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activities and projects that are na-
tional in scope), increase public aware-
ness and education, demonstrate new
technologies, and reduce the number
and rate of accidents involving CMVs.

Incentive Funds means funds awarded
to States achieving reductions in CMV
involved fatal accidents, CMV fatal ac-
cident rate, or meeting specified CMV
safety program performance criteria.

Large truck means a truck over 10,000
pounds gross vehicle weight rating in-
cluding single unit trucks and truck
tractors (FARS definition).

Motor carrier means a for-hire motor
carrier or private motor carrier. The
term includes a motor carrier’s agents,
officers, or representatives responsible
for hiring, supervising, training, as-
signing, or dispatching a driver or con-
cerned with the installation, inspec-
tion, and maintenance of motor vehicle
equipment or accessories or both.

New Entrant Funds means funds pro-
vided to State and local governments
to conduct safety audits on New En-
trant motor carriers under the New En-
trant Safety Assurance Program.

North American Standard Inspection
means the methodology used by State
CMYV safety inspectors to conduct safe-
ty inspections of CMVs. This consists
of various levels of inspection of the
vehicle or driver or both. The inspec-
tion criteria are developed by the
FMCSA in conjunction with the Com-
mercial Vehicle Safety Alliance
(CVSA), an association of States, Cana-
dian Provinces, and Mexico whose
members agree to adopt these stand-
ards for inspecting CMVs in their juris-
diction.

Operating authority means the reg-
istration required by 49 U.S.C. 13902, 49
CFR part 365, 49 CFR part 368, and 49
CFR 392.9a.

[66 FR 15102, Mar. 21, 2000, as amended at 71
FR 50866, Aug. 28, 2006; 72 FR 36769, July 5,
2007; 77 FR 59823, Oct. 1, 2012]

§350.107 What jurisdictions are eligi-
ble for MCSAP funding?

All of the States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Commonwealth of the North-
ern Mariana Islands, American Samoa,
Guam, and the Virgin Islands are eligi-
ble to receive MCSAP grants directly
from the FMCSA. For purposes of this
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subpart, all references to ‘‘State’ or
‘“States’” include these jurisdictions.

§350.109 What are the national pro-
gram elements?

The national program elements in-
clude the following five activities:

(a) Driver/vehicle inspections.

(b) Traffic enforcement.

(c) Compliance reviews.

(d) Public education and awareness.

(e) Data collection.

§350.111 What constitutes traffic en-
forcement for the purpose of the
MCSAP?

Traffic enforcement means enforce-
ment activities of State or local offi-
cials, including the stopping of vehicles
operating on highways, streets, or
roads for moving violations of State or
local motor vehicle or traffic laws (e.g.,
speeding, following too closely, reck-
less driving, improper lane changes).

[72 FR 36769, July 5, 2007]

Subpart B—Requirements for
Participation

§350.201 What conditions must a State
meet to qualify for Basic Program
Funds?

Each State must meet the following
25 conditions:

(a) Assume responsibility for improv-
ing motor carrier safety and adopting
and enforcing State safety laws and
regulations that are compatible with
the FMCSRs (49 CFR parts 390-397) and
the HMRs (49 CFR parts 107 (subparts F
and G only), 171-173, 177, 178 and 180),
except as may be determined by the
Administrator to be inapplicable to a
State enforcement program.

(b) Implement performance-based ac-
tivities, including deployment of tech-
nology to enhance the efficiency and
effectiveness of CMV safety programs.

(c) Designate, in its State Certifi-
cation, the lead State agency respon-
sible for implementing the CVSP.

(d) Ensure that only agencies having
the legal authority, resources, and
qualified personnel necessary to en-
force the FMCSRs and HMRs or com-
patible State laws or regulations are
assigned to perform functions in ac-
cordance with the approved CVSP.
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(e) Allocate adequate funds for the
administration of the CVSP including
the enforcement of the FMCSRs,
HMRs, or compatible State laws or reg-
ulations.

(f) Maintain the aggregate expendi-
ture of funds by the State lead agency
responsible for implementing the
CVSP, exclusive of Federal funds and
State matching amounts, for CMV
safety programs eligible for funding
under this part, at a level at least
equal to the average level of that ex-
penditure for fiscal years 2004 and 2005.
Upon the request of a State, the Sec-
retary may allow the State to exclude
State expenditures for Government-
sponsored demonstration or pilot
projects. Upon the request of a State,
the Secretary may waive or modify the
requirements of this subsection for one
fiscal year, if the Secretary determines
that a waiver is equitable due to excep-
tional or uncontrollable cir-
cumstances, such as a natural disaster
or a serious decline in the financial re-
sources of the MCSAP agency.

(g) Provide legal authority for a right
of entry and inspection adequate to
carry out the CVSP.

(h) Prepare and submit to the
FMCSA, upon request, all reports re-
quired in connection with the CVSP or
other conditions of the grant.

(i) Adopt and use the reporting stand-
ards and forms required by the FMCSA
to record work activities performed
under the CVSP.

(j) Require registrants of CMVs to de-
clare, at the time of registration, their
knowledge of applicable FMCSRs,
HMRs, or compatible State laws or reg-
ulations.

(k) Grant maximum reciprocity for
inspections conducted under the North
American Standard Inspection through
the use of a nationally accepted system
that allows ready identification of pre-
viously inspected CMVs.

(1) Conduct CMYV size and weight en-
forcement activities funded under this
program only to the extent those ac-
tivities do not diminish the effective-
ness of other CMV safety enforcement
programs.

(m) Coordinate the CVSP, data col-
lection and information systems, with
State highway safety programs under
title 23 United States Code (U.S.C.).
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(n) Ensure participation in appro-
priate FMCSA systems and other infor-
mation systems by all appropriate ju-
risdictions receiving funding under this
section.

(o) Ensure information is exchanged
with other States in a timely manner.

(p) Emphasize and improve enforce-
ment of State and local traffic laws
and regulations related to CMV safety.

(a) Promote activities in support of
the national program elements listed
in §350.109, including the following
three activities:

(1) Activities aimed at removing im-
paired CMYV drivers from the highways
through adequate enforcement of re-
strictions on the use of alcohol and
controlled substances and by ensuring
ready roadside access to alcohol detec-
tion and measuring equipment.

(2) Activities aimed at providing an
appropriate level of training to MCSAP
personnel to recognize drivers impaired
by alcohol or controlled substances.

(3) Interdiction activities affecting
the transportation of controlled sub-
stances by CMV drivers and training on
appropriate strategies for carrying out
those interdiction activities.

(r) Enforce requirements relating to
the licensing of CMV drivers, including
checking the status of commercial
drivers’ licenses (CDL).

(s) Establish and dedicate sufficient
resources to a program to ensure that
accurate, complete, and timely motor
carrier safety data are collected and
reported, and ensure the State’s par-
ticipation in a national motor carrier
safety data correction system pre-
scribed by FMCSA.

(t)(1) Enforce registration (i.e., oper-
ating authority) requirements under 49
U.S.C. 13902, 49 CFR part 365, 49 CFR
part 368, and 49 CFR 392.9a by prohib-
iting the operation of (i.e., placing out
of service) any vehicle discovered to be
operating without the required oper-
ating authority or beyond the scope of
the motor carrier’s operating author-
ity.

(2) Enforce financial responsibility
requirements under 49 U.S.C. 13906,
31138, 31139, and 49 CFR part 387.

(u) Adopt and maintain consistent,
effective, and reasonable sanctions for
violations of CMV, driver, and haz-
ardous materials regulations.
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(v) Ensure that MCSAP agencies
have policies that stipulate roadside
inspections will be conducted at loca-
tions that are adequate to protect the
safety of drivers and enforcement per-
sonnel.

(w) Include in the training manual
for the licensing examination to drive
a CMV and the training manual for the
licensing examination to drive a non-
CMYV information on best practices for
driving safely in the vicinity of non-
CMVs and CMVs.

(x) Conduct comprehensive and high-
ly visible traffic enforcement and CMV
safety inspection programs in high-risk
locations and corridors.

(y) Except in the case of an imminent
or obvious safety hazard, ensure that
an inspection of a vehicle transporting
passengers for a motor carrier of pas-
sengers is conducted at a station, ter-
minal, border maintenance facility,
destination, or other location where a
motor carrier may make a planned
stop.

(z) Ensure transmittal to roadside in-
spectors the notice of each Federal ex-
emption the State receives from
FMCSA pursuant to 49 CFR part 381
subpart C, including the name of the
person granted the exemption and any
terms and conditions that apply to the
exemption.

[66 FR 15102, Mar. 21, 2000, as amended at 67
FR 55165, Aug. 28, 2002; 67 FR 61820, Oct. 2,
2002; 71 FR 50866, Aug. 28, 2006; 72 FR 36769,
July 5, 2007; 75 FR 17240, Apr. 5, 2010; 77 FR
28449, 28454, May 14, 2012; 78 FR 60230, Oct. 1,
2013]

§350.203 [Reserved]

§350.205 How and when does a State
apply for MCSAP funding?

(a) The lead agency, designated by
the Governor, must submit the State’s
CVSP to the Division Administrator/
State Director, FMCSA, on or before
August 1 of each year.

(b) This deadline may, for good cause,
be extended by the Division Adminis-
trator/State Director for a period not
to exceed 30 calendar days.
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(c) For a State to receive funding,
the CVSP must be complete and in-
clude all required documents.

[656 FR 15102, Mar. 21, 2000, as amended at 77
FR 59823, Oct. 1, 2012; 78 FR 58478, Sept. 24,
2013]

§350.207 What response does a State
receive to its CVSP submission?

(a) The FMCSA will notify the State,
in writing, within 30 days of receipt of
the CVSP whether:

(1) The plan is approved.

(2) Approval of the plan is withheld
because the CVSP does not meet the
requirements of this part, or is not ade-
quate to ensure effective enforcement
of the FMCSRs and HMRs or compat-
ible State laws and regulations.

(b) If approval is withheld, the State
will have 30 days from the date of the
notice to modify and resubmit the
plan.

(c) Disapproval of a resubmitted plan
is final.

(d) Any State aggrieved by an ad-
verse decision under this section may
seek judicial review under 5 U.S.C.
chapter 7.

§350.209 How does a State dem-
onstrate that it satisfies the condi-
tions for Basic Program funding?

(a) The Governor, the State’s Attor-
ney General, or other State official
specifically designated by the Gov-
ernor, must execute a State Certifi-
cation as described in §350.211.

(b) The State must submit the State
Certification along with its CVSP, and
supplement it with a copy of any State
law, regulation, or form pertaining to
CMYV safety adopted since the State’s
last certification that bears on the
items contained in §350.201 of this sub-
part.

§350.211 What is the format of the cer-
tification required by § 350.209?

The State’s certification must be
consistent with the following content:

I (name), (title), on behalf of the State (or
Commonwealth) of (State), as requested by
the Administrator as a condition of approval
of a grant under the authority of 49 U.S.C.
31102, as amended, do hereby certify as fol-
lows:
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1. The State has adopted commercial
motor carrier and highway hazardous mate-
rials safety rules and regulations that are
compatible with the FMCSRs and the HMRs.

2. The State has designated (name of State
CMYV safety agency) as the lead agency to ad-
minister the CVSP for the grant sought and
(names of agencies) to perform defined func-
tions under the plan. These agencies have
the legal authority, resources, and qualified
personnel necessary to enforce the State’s
commercial motor carrier, driver, and high-
way hazardous materials safety laws or regu-
lations.

3. The State will obligate the funds or re-
sources necessary to provide a matching
share to the Federal assistance provided in
the grant to administer the plan submitted
and to enforce the State’s commercial motor
carrier safety, driver, and hazardous mate-
rials laws or regulations in a manner con-
sistent with the approved plan.

4. The laws of the State provide the State’s
enforcement officials right of entry and in-
spection sufficient to carry out the purposes
of the CVSP, as approved, and provide that
the State will grant maximum reciprocity
for inspections conducted pursuant to the
North American Standard Inspection proce-
dure, through the use of a nationally accept-
ed system allowing ready identification of
previously inspected CMVs.

5. The State requires that all reports relat-
ing to the program be submitted to the ap-
propriate State agency or agencies, and the
State will make these reports available, in a
timely manner, to the FMCSA on request.

6. The State has uniform reporting require-
ments and uses FMCSA designated forms for
record Kkeeping, inspection, and other en-
forcement activities.

7. The State has in effect a requirement
that registrants of CMVs declare their
knowledge of the applicable Federal or State
CMYV safety laws or regulations.

8. The State must maintain the average
aggregate expenditure of the State lead
agency responsible for implementing the
CVSP, exclusive of Federal assistance and
State matching funds, for CMV safety pro-
grams eligible for funding under the Basic
program at a level at least equal to the aver-
age level of that expenditure for fiscal years
2004 and 2005. These expenditures must cover
at least the following four program areas, as
applicable:

a. Motor carrier safety programs in accord-
ance with 49 CFR 350.109.

b. Size and weight enforcement programs
in accordance with 49 CFR 350.309(c)(1).

c. Drug interdiction enforcement programs
in accordance with 49 CFR 350.309(c)(2).

d. Traffic safety programs in accordance
with 49 CFR 350.309(d).

9. The State will ensure that CMV size and
weight enforcement activities funded with
MCSAP funds will not diminish the effec-
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tiveness of other CMV safety enforcement
programs.

10. The State will ensure that violation
fines imposed and collected by the State are
consistent, effective, and equitable.

11. The State will establish a program to
provide FMCSA with accurate, complete,
and timely reporting of motor carrier safety
information that includes documenting the
effects of the State’s CMV safety programs;
participate in a national motor carrier safe-
ty data correction program (DataQs); par-
ticipate in appropriate FMCSA systems; and
ensure information is exchanged in a timely
manner with other States.

12. The State will ensure that the CVSP,
data collection, and information systems are
coordinated with the State highway safety
program under title 23, U.S. Code. The name
of the Governor’s highway safety representa-
tive (or other authorized State official
through whom coordination was accom-
plished) is . (Name)

13. The State has undertaken efforts to em-
phasize and improve enforcement of State
and local traffic laws as they pertain to CMV
safety.

14. The State will ensure that MCSAP
agencies have departmental policies stipu-
lating that roadside inspections will be con-
ducted at locations that are adequate to pro-
tect the safety of drivers and enforcement
personnel.

15. The State will ensure that require-
ments relating to the licensing of CMV driv-
ers are enforced, including checking the sta-
tus of CDLs.

16. The State will ensure that MCSAP-
funded personnel, including sub-grantees,
meet the minimum Federal standards set
forth in 49 CFR part 385, subpart C for train-
ing and experience of employees performing
safety audits, compliance reviews, or driver/
vehicle roadside inspection.

17. The State will enforce operating au-
thority requirements under 49 CFR 392.9a by
prohibiting the operation of any vehicle dis-
covered to be operating without the required
operating authority or beyond the scope of
the motor carrier’s operating authority.

18. The State will enforce the financial re-
sponsibility requirements under 49 CFR part
387 as applicable to CMVs subject to the pro-
visions of 49 CFR 392.9a.

19. The State will include, in the training
manual for the licensing examination to
drive a non-CMV and the training manual for
the licensing examination to drive a CMYV,
information on best practices for safe driving
in the vicinity of noncommercial and com-
mercial motor vehicles.

20. The State will conduct comprehensive
and highly visible traffic enforcement and
CMYV safety inspection programs in high-risk
locations and corridors.

21. The State will ensure that, except in
the case of an imminent or obvious safety
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hazard, an inspection of a vehicle trans-
porting passengers for a motor carrier of pas-
sengers is conducted at a station, terminal,
border crossing, maintenance facility, des-
tination, or other location where motor car-
riers may make planned stops.

22. The State will transmit to its roadside
inspectors the notice of each Federal exemp-
tion granted pursuant to 49 U.S.C. 31315(b) as
provided to the State by FMCSA, including
the name of the person granted the exemp-
tion and any terms and conditions that
apply to the exemption.

Date

Signature

[66 FR 15102, Mar. 21, 2000, as amended at 67
FR 12779, Mar. 19, 2002; 67 FR 61820, Oct. 2,
2002; 72 FR 36770, July 5, 2007; 78 FR 60231,
Oct. 1, 2013]

§350.213 What must a State CVSP in-
clude?

The State’s CVSP must reflect a per-
formance-based program, and contain
the following eighteen items:

(a) A general overview section that
must include the following two items:

(1) A statement of the State agency
goal or mission.

(2) A program summary of the effec-
tiveness of the prior years’ activities in
reducing CMV accidents, injuries and
fatalities, and improving driver and
motor carrier safety performance. Data
periods used must be consistent from
year to year. This may be calendar
year or fiscal year or any 12-month pe-
riod of time for which the State’s data
is current. The summary must show
trends supported by safety and pro-
gram performance data collected over
several years. It must identify safety
or performance problems in the State
and those problems must be addressed
in the new or modified CVSP.

(b) A brief narrative describing how
the State program addresses the na-
tional program elements listed in
§350.109. The plan must address these
elements even if there are no planned
activities in a program area. The ra-
tionale for the resource allocation de-
cision must be explained. The narrative
section must include a description of
how the State supports the activities
identified in §350.201(q) and (t).

(1) Activities aimed at removing im-
paired CMYV drivers from the highways
through adequate enforcement of re-
strictions on the use of alcohol and
controlled substances and by ensuring
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ready roadside access to alcohol detec-
tion and measuring equipment.

(2) Activities aimed at providing an
appropriate level of training to MCSAP
personnel to recognize drivers impaired
by alcohol or controlled substances.

(3) Interdiction activities affecting
the transportation of controlled sub-
stances by CMYV drivers and training on
appropriate strategies for carrying out
those interdiction activities.

(4) Activities to enforce registration
requirements under 49 U.S.C. 13902 and
49 CFR part 3656 and financial responsi-
bility requirements under 49 U.S.C.
13906, 31138 and 31139 and 49 CFR part
381.

(c) A definitive problem statement
for each objective, supported by data or
other information. The CVSP must
identify the source of the data, and
who is responsible for its collection,
maintenance, and analysis.

(d) Performance objectives, stated in
quantifiable terms, to be achieved
through the State plan. Objectives
must include a measurable reduction in
highway accidents or hazardous mate-
rials incidents involving CMVs. The ob-
jective may also include documented
improvements in other program areas
(e.g., legislative or regulatory author-
ity, enforcement results, or resource
allocations).

(e) Strategies to be employed to
achieve performance objectives. Strat-
egies may include education, enforce-
ment, legislation, use of technology
and improvements to safety infrastruc-
ture.

(f) Specific activities intended to
achieve the stated strategies and objec-
tives. Planned activities must be eligi-
ble under this program as defined in
§§350.309 and 350.311.

(g) Specific quantifiable performance
measures, as appropriate. These per-
formance measures will be used to as-
sist the State in monitoring the
progress of its program and preparing
an annual evaluation.

(h) A description of the State’s meth-
od for ongoing monitoring of the
progress of its plan. This should in-
clude who will conduct the monitoring,
the frequency with which it will be car-
ried out, and how and to whom reports
will be made.
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(i) An objective evaluation that dis-
cusses the progress towards individual
objectives listed under the ‘‘Perform-
ance Objectives” section of the pre-
vious year’s CVSP and identifies any
safety or performance problems discov-
ered. States will identify those prob-
lems as new objectives or make modi-
fications to the existing objectives in
the next CVSP.

(j) A budget which supports the
CVSP, describing the expenditures for
allocable costs such as personnel and
related costs, equipment purchases,
printing, information systems costs,
and other eligible costs consistent with
§§350.311 and 350.309.

(k) A budget summary form includ-
ing planned expenditures for that fiscal
yvear and projected number of activities
in each national program element, ex-
cept data collection.

(1) The results of the annual review
to determine the compatibility of
State laws and regulations with the
FMCSRs and HMRs.

(m) A copy of any new law or regula-
tion affecting CMV safety enforcement
that was enacted by the State since the
last CVSP was submitted.

(n) Executed State Certification as
outlined in §350.211.

(o) List of MCSAP contacts.

(p) Annual Certification of Compat-
ibility, §350.331.

(q) State Training Plan.

[656 FR 15102, Mar. 21, 2000, as amended at 67
FR 61820, Oct. 2, 2002; 67 FR 63019, Oct. 9, 2002;
77 FR 59823, Oct. 1, 2012]

§350.215 What are the consequences
for a State that fails to perform ac-
cording to an approved CVSP or
otherwise fails to meet the condi-
tions of this part?

(a) If a State is not performing ac-
cording to an approved plan or not ade-
quately meeting conditions set forth in
§350.201, the Administrator may issue a
written notice of proposed determina-
tion of nonconformity to the Governor
of the State or the official designated
in the plan. The notice will set forth
the reasons for the proposed deter-
mination.

(b) The State will have 30 days from
the date of the notice to reply. The
reply must address the deficiencies or
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incompatibility cited in the notice and
provide documentation as necessary.

(c) After considering the State’s
reply, the Administrator will make a
final decision.

(d) In the event the State fails timely
to reply to a notice of proposed deter-
mination of nonconformity, the notice
becomes the Administrator’s final de-
termination of nonconformity.

(e) Any adverse decision will result in
immediate cessation of Federal funding
under this part.

(f) Any State aggrieved by an adverse
decision under this section may seek
judicial review under 5 U.S.C. chapter
7.

Subpart C—Funding

§350.301 What level of effort must a
State maintain to qualify for
MCSAP funding?

(a) The State must maintain the av-
erage aggregate expenditure of the
State and its political subdivisions, ex-
clusive of Federal funds and State
matching funds, for CMV safety pro-
grams eligible for funding under this
part at a level at least equal to the av-
erage level of expenditure for fiscal
years 2004 and 2005.

(b) Determination of a State’s level
of effort must not include the following
three things:

(1) Federal funds received for support
of motor carrier and hazardous mate-
rials safety enforcement.

(2) State matching funds.

(3) State funds used for federally
sponsored demonstration or pilot CMV
safety programs.

(c) The State must include costs as-
sociated with activities performed dur-
ing the base period by the lead agency
responsible for implementing the CVSP
that receives funds under this part. It
must include only those activities
which meet the current requirements
for funding eligibility under the grant
program.

[66 FR 15102, Mar. 21, 2000, as amended at 72
FR 36770, July 5, 2007; 78 FR 60231, Oct. 1,
2013]
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§350.303 What are the State and Fed-
eral shares of expenses incurred
under an approved CVSP?

(a) The FMCSA will reimburse up to
80 percent of the eligible costs incurred
in the administration of an approved
CVSP.

(b) In-kind contributions are accept-
able in meeting the State’s matching
share if they represent eligible costs as
established by 49 CFR part 18 or agency
policy.

§350.305 Are U.S. Territories subject
to the matching funds requirement?

The Administrator waives the re-
quirement for matching funds for the
Virgin Islands, American Samoa,
Guam, and the Commonwealth of the
Northern Mariana Islands.

§350.307 How long are MCSAP funds
available to a State?

The funds obligated to a State will
remain available for the rest of the fis-
cal year in which they were obligated
and the next full fiscal year. The State
must account for any prior year’s un-
expended funds in the annual CVSP.
Funds must be expended in the order in
which they are obligated.

§350.309 What activities are eligible
for reimbursement wunder the
MCSAP?

The primary activities eligible for re-
imbursement are:

(a) The five national program ele-
ments listed in §350.109 of this part.

(b) Sanitary food transportation in-
spections performed under 49 U.S.C.
5708.

(c) The following two activities, when
accompanied by an appropriate North
American Standard Inspection and in-
spection report:

(1) Enforcement of CMV sgsize and
weight limitations at locations other
than fixed weight facilities; at specific
locations such as steep grades or moun-
tainous terrains where the weight of a
CMYV can significantly affect the safe
operation of the vehicle; or at ports
where intermodal shipping containers
enter and leave the United States.

(2) Detection of the unlawful pres-
ence of a controlled substance in a
CMYV or on the person of any occupant
(including the operator) of the vehicle.
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(d) Documented enforcement of State
traffic laws and regulations designed to
promote the safe operation of CMVs,
including documented enforcement of
such laws and regulations relating to
non-CMVs when necessary to promote
the safe operation of CMVs, if the num-
ber of motor carrier safety activities
(including roadside safety inspections)
conducted in the State is maintained
at a level at least equal to the average
level of such activities conducted in
the State in fiscal years 2003, 2004, and
2005. The State may not use more than
5 percent of its MCSAP Basic Program
funds for enforcement activities relat-
ing to non-CMVs unless the Adminis-
trator determines that a higher per-
centage will result in significant in-
creases in CMV safety.

[656 FR 15102, Mar. 21, 2000, as amended at 72
FR 36770, July 5, 2007]

§350.311 What specific items are eligi-
ble for reimbursement under the
MCSAP?

All reimbursable items must be nec-
essary, reasonable, allocable to the ap-
proved CVSP, and allowable under this
part and 49 CFR part 18. The eligibility
of specific items is subject to review by
the FMCSA. The following six types of
expenses are eligible for reimburse-
ment:

(a) Personnel expenses, including re-
cruitment and screening, training, sal-
aries and fringe benefits, and super-
vision.

(b) Equipment and travel expenses,
including per diem, directly related to
the enforcement of safety regulations,
including vehicles, uniforms, commu-
nications equipment, special inspection
equipment, vehicle maintenance, fuel,
and oil.

(c) Indirect expenses for facilities, ex-
cept fixed scales, used to conduct in-
spections or house enforcement per-
sonnel, support staff, and equipment to
the extent they are measurable and re-
curring (e.g., rent and overhead).

(d) Expenses related to data acquisi-
tion, storage, and analysis that are
specifically identifiable as program-re-
lated to develop a data base to coordi-
nate resources and improve efficiency.

(e) Clerical and administrative ex-
penses, to the extent necessary and di-
rectly attributable to the MCSAP.
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(f) Expenses related to the improve-
ment of real property (e.g., installation
of lights for the inspection of vehicles
at night). Acquisition of real property,
land, or buildings are not eligible costs.

§350.313 How are MCSAP funds allo-

cated?

(a) After deducting administrative
expenses authorized in 49 U.S.C.
31104(e), the MCSAP funds are allo-

cated as follows:

(1) An amount of the MCSAP funds
appropriated for each fiscal year up to
the maximum allowed by law may be
distributed for High Priority Activities
and Projects at the discretion of the
Administrator.

(2) An amount of the MCSAP funds
appropriated for each fiscal year up to
the maximum allowed by law may be
distributed for safety audits of New En-
trant motor carriers under the New En-
trant Safety Assurance Program at the
discretion of the Administrator.

(3) The remaining funds will be allo-
cated among qualifying States in two
ways:

(i) As Basic Program Funds in ac-
cordance with §350.323 of this part,

(ii) As Incentive Funds in accordance
with §350.327 of this part.

(b) The funding provided under para-
graph (a)(1) of this section may be
made available to State agencies, local
governments, and organizations rep-
resenting government agencies or offi-
cials that use and train qualified offi-
cers and employees in coordination
with State motor vehicle safety agen-
cies. At least 90 percent of the amount
set aside in a fiscal year shall be
awarded in grants to State agencies
and local government agencies.

(¢) The funding provided under para-
graph (a)(2) of this section may be
made available to State and local gov-
ernments. If the Administrator deter-
mines that a State or local government
is not able to use government employ-
ees to conduct New Entrant motor car-
rier audits, the Administrator may use
the funds under paragraph (a)(2) to con-
duct audits for such State or local gov-
ernments.

[656 FR 15102, Mar. 21, 2000, as amended at 72
FR 36770, July 5, 2007; 77 FR 59823, Oct. 1,
2012]
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§350.315 How may Basic
Funds be used?

Basic Program Funds may be used
for any eligible activity or item con-
sistent with §§350.309 and 350.311.

Program

§350.317 What are Incentive Funds
and how may they be used?

Incentive Funds are monies, in addi-
tion to Basic Program Funds, provided
to States that achieve reduction in
CMV-involved fatal accidents, CMV
fatal accident rate, or that meet speci-
fied CMV safety performance criteria.
Incentive Funds may be used for any
eligible activity or item consistent
with §§350.309 and 350.311.

§350.319 What are permissible uses of
High Priority Activity Funds?

(a) The FMCSA may generally use
these funds to support, enrich, or
evaluate State CMV safety programs
and to accomplish the five objectives
listed below:

(1) Implement, promote, and main-
tain national programs to improve
CMYV safety.

(2) Increase compliance with CMV
safety regulations.

(3) Increase public awareness about
CMV safety.

(4) Provide education on CMV safety
and related issues.

(5) Demonstrate new safety related
technologies.

(b) These funds will be allocated, at
the discretion of the FMCSA, to
States, local governments, and other
organizations that use and train quali-
fied officers and employees in coordina-
tion with State safety agencies.

(c) The FMCSA will notify the States
when such funds are available.

(d) The Administrator may set aside
an amount of MCSAP funding up to the
maximum allowed by law for these
projects and activities in each fiscal
year.

(e) FMCSA will reimburse up to 80
percent of the eligible costs in the ad-
ministration of an approved project
plan, except that approved public infor-
mation and education activities may
be reimbursed up to 100 percent of the
eligible costs.

[66 FR 15102, Mar. 21, 2000, as amended at 72
FR 36771, July 5, 2007]
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§350.321 What are permissible uses of
New Entrant Funds?

(a) These funds may be used to con-
duct safety audits on New Entrant
motor carriers under the New Entrant
Safety Assurance Program.

(b) New Entrant funds will be allo-
cated, at the discretion of FMCSA, to
State and local governments.

(c) FMCSA will notify States when
such funds are available.

(d) The Administrator may designate
up to the maximum amount allowed by
law of MCSAP funding for these
projects in each fiscal year. FMCSA
will reimburse up to 100 percent of the
eligible costs in the administration of
an approved project plan.

[72 FR 36771, July 5, 2007]

§350.323 What criteria are used in the
Basic Program Funds allocation?

(a) The funds are distributed propor-
tionally to the States using the fol-
lowing four, equally weighted (25 per-
cent), factors.

(1) 1997 Road miles (all highways) as
defined by the FMCSA.

(2) All vehicle miles traveled (VMT)
as defined by the FMCSA.

(3) Population—annual census esti-
mates as issued by the U.S. Census Bu-
reau.

(4) Special fuel consumption (net
after reciprocity adjustment) as de-
fined by the FMCSA.

(b) Distribution of Basic Program
Funds is subject to a maximum and
minimum allocation as illustrated in
the Table to this section, as follows:

TABLE TO § 350.323(b)—BAsSIC PROGRAM FUND ALLOCATION LIMITATIONS

Recipient Maximum allocation

Minimum allocation

States and Puerto Rico ... | 4.944% of the Basic Program Funds .

.................. $350,000 or 0.44% of Basic Program Funds,
whichever is greater.

U.S. Territories ................

$350,000 (fixed amount)

§350.325 [Reserved]

§350.327 How may States qualify for
Incentive Funds?

(a) A State may qualify for Incentive
Funds if it can demonstrate that its
CMV safety program has shown im-
provement in any or all of the fol-
lowing five categories:

(1) Reduction of large truck-involved
fatal accidents.

(2) Reduction of large truck-involved
fatal accident rate or maintenance of a
large truck-involved fatal accident
rate that is among the lowest 10 per-
cent of such rates of MCSAP recipi-
ents.

(3) Upload of CMV accident reports in
accordance with current FMCSA policy
guidelines.

(4) Verification of CDLs during all
roadside inspections.

(5) Upload of CMYV inspection data in
accordance with current FMCSA policy
guidelines.

(b) Incentive Funds will be distrib-
uted based upon the five following safe-
ty and program performance factors:

29

(1) Five shares will be awarded to
States that reduce the number of large
truck-involved fatal accidents for the
most recent calendar year for which
data are available when compared to
the 10-year average number of large
truck-involved fatal accidents ending
with the preceding year. The 10-year
average will be computed from the
number of large truck-involved fatal
crashes, as reported by the FARS, ad-
ministered by the National Highway
Traffic Safety Administration
(NHTSA).

(2) Four shares will be awarded to
States that reduce the fatal-accident
rate for the most recent calendar year
for which data are available when com-
pared to each State’s average fatal ac-
cident rate for the preceding 10-year
period. States with the lowest 10 per-
cent of accident rates in the most re-
cent calendar year for which data are
available will be awarded three shares
if the rate for the State is the same as
its average accident rate for the pre-
ceding 10-year period.
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(3) Two shares will be awarded to
States that upload CMV accident data
within FMCSA policy guidelines.

(4) Two shares will be awarded to
States that certify their MCSAP in-
spection agencies have departmental
policies that stipulate CDLs are
verified, as part of the inspection proc-
ess, through Commercial Driver’s Li-
cense Information System (CDLIS),
National Law Enforcement Tracking
System (NLETS), or the State licens-
ing authority.

(6) Two shares will be awarded to
States that upload CMV inspection re-
ports within current FMCSA policy
guidelines.

(c) The total of all States’ shares
awarded will be divided into the dollar
amount of Incentive Funds available,
thereby establishing the value of one
share. Each State’s incentive alloca-
tion will then be determined by multi-
plying the State’s percentage partici-
pation in the formula allocation of
Basic Program Funds, by the number
of shares it received that year, multi-
plied by the dollar value of one share.

(d) States may use Incentive Funds
for any eligible CMV safety purpose.

(e) Incentive Funds are subject to the
same State matching requirements as
Basic Program Funds.

[66 FR 15102, Mar. 21, 2000, as amended at 77
FR 59823, Oct. 1, 2012]

§350.329 How may a State or local
agency qualify for High Priority
Funds?

(a) States must meet the require-
ments of §350.201, as applicable.

(b) Local agencies must meet the fol-
lowing nine conditions:

(1) Prepare a proposal in accordance
with §350.213, as applicable.

(2) Coordinate the proposal with the
State lead MCSAP agency to ensure
the proposal is consistent with State
and national CMV safety program pri-
orities.

(3) Certify that your local jurisdic-
tion has the legal authority, resources,
and trained and qualified personnel
necessary to perform the functions
specified in the proposal.

(4) Designate a person who will be re-
sponsible for implementation, report-
ing, and administering the approved
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proposal and will be the primary con-
tact for the project.

(6) Agree to fund up to 20 percent of
the proposed request.

(6) Agree to prepare and submit all
reports required in connection with the
proposal or other conditions of the
grant.

(7T) Agree to use the forms and report-
ing criteria required by the State lead
MCSAP agency and/or the FMCSA to
record work activities to be performed
under the proposal.

(8) Certify that the local agency will
impose sanctions for violations of CMV
and driver laws and regulations that
are consistent with those of the State.

(9) Certify participation in national
data bases appropriate to the project.

§350.331 How does a State ensure its
laws and regulations are compat-
ible with the FMCSRs and HMRs?

(a) A State must review any new law
or regulation affecting CMV safety as
soon as possible, but in any event im-
mediately after enactment or issuance,
for compatibility with the FMCSRs
and HMRs.

(b) If the review determines that the
new law or regulation is incompatible
with the FMCSRs and/or HMRs, the
State must immediately notify the Di-
vision Administrator/State Director.

(c) A State must conduct an annual
review of its laws and regulations for
compatibility and report the results of
that review in the annual CVSP in ac-
cordance with §350.213(1) along with a
certification of compliance, no later
than August 1 of each year. The report
must include the following two items:

(1) A copy of the State law, regula-
tion, or policy relating to CMV safety
that was adopted since the State’s last
report.

(2) A certification, executed by the
State’s Governor, Attorney General, or
other State official specifically des-
ignated by the Governor, stating that
the annual review was performed and
that State CMV safety laws remain
compatible with the FMCSRs and
HMRs. If State CMV laws are no longer
compatible, the certifying official shall
explain.

(d) As soon as practical after the ef-
fective date of any newly enacted regu-
lation or amendment to the FMCSRs
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or HMRs, but no later than three years
after that date, the State must amend
its laws or regulations to make them
compatible with the FMCSRs and/or
HMRs, as amended.

[66 FR 15102, Mar. 21, 2000, as amended at 77
FR 59823, Oct. 1, 2012]

§350.333 What are the guidelines for
the compatibility review?

(a) The State law or regulation must

apply to all segments of the motor car-

rier industry (i.e., for-hire and private

§350.335

motor carriers of property and pas-
sengers).

(b) Laws and regulations reviewed for
the CDL compliance report are ex-
cluded from the compatibility review.

(c) Definitions of words or terms
must be consistent with those in the
FMCSRs and HMRs.

(d) A State must identify any law or
regulation that is not the same as the
corresponding Federal regulation and
evaluate it in accordance with the
table to this section as follows:

TABLE TO § 350.333—GUIDELINES FOR THE STATE LAW AND REGULATION COMPATIBILITY REVIEW

Law or regulation has
same effect as cor-
responding Federal reg-
ulation

Applies to interstate or
intrastate commerce

Less stringent or more
stringent

Action authorized

Intrastate ..
Interstate
Interstate

More stringent

Compatible—Interstate and intrastate commerce
enforcement authorized.

Refer to § 350.341

Enforcement prohibited.

Enforcement authorized if the State can dem-
onstrate the law or regulation has a safety
benefit or does not create an undue burden
upon interstate commerce (See 49 CFR Part
355).

§350.335 What are the consequences if
my State has laws or regulations in-
compatible with the Federal regula-
tions?

(a) A State that currently has com-
patible CMV safety laws and regula-
tions pertaining to interstate com-
merce (i.e., rules identical to the
FMCSRs and HMRs) and intrastate
commerce (i.e., rules identical to or
within the tolerance guidelines for the
FMCSRs and identical to the HMRS)
but enacts a law or regulation which
results in an incompatible rule will not
be eligible for Basic Program Funds
nor Incentive Funds.

(b) A State that fails to adopt any
new regulation or amendment to the
FMCSRs or HMRs within three years of
its effective date will be deemed to
have incompatible regulations and will
not be eligible for Basic Program nor
Incentive Funds.

(c) Those States with incompatible
laws or regulations pertaining to intra-
state commerce and receiving 50 per-
cent of their basic formula allocation
on April 20, 2000 will continue at that
level of funding until those incompati-
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bilities are removed, provided no fur-
ther incompatibilities are created.

(d) Upon a finding by the FMCSA,
based upon its own initiative or upon a
petition of any person, including any
State, that your State law, regulation
or enforcement practice pertaining to
CMV safety, in either interstate or
intrastate commerce, is incompatible
with the FMCSRs or HMRs, the
FMCSA may initiate a proceeding
under §350.215 for withdrawal of eligi-
bility for all Basic Program and Incen-
tive Funds.

(e) Any decision regarding the com-
patibility of your State law or regula-
tion with the HMRs that requires an
interpretation will be referred to the
Pipeline and Hazardous Materials Safe-
ty Administration of the DOT for such
interpretation before proceeding under
§350.215.

[66 FR 15102, Mar. 21, 2000, as amended at 77
FR 59823, Oct. 1, 2012]
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§350.337 How may State laws and reg-
ulations governing motor carriers,
CMV drivers, and CMVs in inter-
state commerce differ from the
FMCSRs and still be considered
compatible?

States are not required to adopt 49
CFR parts 398 and 399, subparts A
through E and H of part 107, and
§§171.15 and 171.16, as applicable to ei-

ther interstate or intrastate com-

merce.

§350.339 What are tolerance guide-
lines?

Tolerance guidelines set forth the
limited deviations from the FMCSRs
allowed in your State’s laws and regu-
lations. These variances apply only to
motor carriers, CMV drivers and CMVs
engaged in intrastate commerce and
not subject to Federal jurisdiction.

§350.341 What specific variances from
the FMCSRs are allowed for State
laws and regulations governing
motor carriers, CMV drivers, and
CMVs engaged in intrastate com-
merce and not subject to Federal
jurisdiction?

(a) A State may exempt a CMV from
all or part of its laws or regulations ap-
plicable to intrastate commerce, pro-
vided that neither the GVW, GVWR,
GCW, nor GCWR of the vehicle equals
or exceeds 11,801 kg (26,001 1bs.). How-
ever, a State may not exempt a CMV
from such laws or regulations if the ve-
hicle:

(1) Transports hazardous materials
requiring a placard.

(2) Is designed or used to transport 16
or more people, including the driver.

(b) State laws and regulations appli-
cable to intrastate commerce may not
grant exemptions based upon the type
of transportation being performed (e.g.,
for-hire, private, etc.).

(c) A State may retain those exemp-
tions from its motor carrier safety
laws and regulations that were in ef-
fect before April, 1988, are still in ef-
fect, and apply to specific industries
operating in intrastate commerce.

(d) State laws and regulations appli-
cable to intrastate commerce must not
include exemptions based upon the dis-
tance a motor carrier or driver oper-
ates from the work reporting location.
This prohibition does not apply to
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those exemptions already contained in
the FMCSRs nor to the extension of
the mileage radius exemption con-
tained in 49 CFR 395.1(e) from 100 to 150
miles.

(e) Hours of service—State hours-of-
service limitations applied to intra-
state transportation may vary to the
extent of allowing the following:

(1) A 12-hour driving limit, provided
driving a CMV after having been on
duty more than 16 hours is prohibited.

(2) Driving prohibitions for drivers
who have been on duty 70 hours in 7
consecutive days or 80 hours in 8 con-
secutive days.

(f) Age of CMV driver—All CMV driv-
ers must be at least 18 years of age.

(g) Grandfather clauses—States may
provide grandfather clauses in their
rules and regulations if such exemp-
tions are uniform or in substantial har-
mony with the FMCSRs and provide an
orderly transition to full regulatory
adoption at a later date.

(h) Driver qualifications:

(1) Intrastate drivers who do not
meet the physical qualification stand-
ards in 49 CFR 391.41 may continue to
be qualified to operate a CMV in intra-
state commerce if the following three
conditions are met:

(i) The driver was qualified under ex-
isting State law or regulation at the
time the State adopted physical quali-
fication standards compatible with the
Federal standards in 49 CFR 391.41.

(ii) The otherwise non-qualifying
medical or physical condition has not
substantially worsened.

(iii) No other non-qualifying medical
or physical condition has developed.

(2) The State may adopt or continue
programs granting variances to intra-
state drivers with medical or physical
conditions that would otherwise be
non-qualifying under the State’s equiv-
alent of 49 CFR 391.41 if the variances
are based upon sound medical judg-
ment combined with appropriate per-
formance standards ensuring no ad-
verse effect on safety.

(3) The State may decide not to adopt
laws and regulations that implement a
registry of medical examiners trained
and qualified to apply physical quali-
fication standards or variances contin-
ued in effect or adopted by the State
under this paragraph that apply to
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drivers of CMVs in intrastate com-
merce.

[66 FR 15102, Mar. 21, 2000, as amended at 77
FR 24126, Apr. 20, 2012; 78 FR 58478, Sept. 24,
2013]

§350.343 How may a State obtain a
new exemption for State laws and
regulations for a specific industry
involved in intrastate commerce?

The FMCSA strongly discourages ex-
emptions for specific industries, but
will consider such requests if the State
submits documentation containing in-
formation supporting evaluation of the
following 10 factors:

(a) Type and scope of the industry ex-
emption requested, including percent-
age of industry affected, number of ve-
hicles, mileage traveled, number of
companies involved.

(b) Type and scope of the require-
ment to which the exemption would
apply.

(c) Safety performance of that spe-
cific industry (e.g., accident frequency,
rates and comparative figures).

(d) Inspection information (e.g., num-
ber of violations per inspection, driver
and vehicle out-of-service informa-
tion).

(e) Other CMYV safety regulations en-
forced by other State agencies not par-
ticipating in the MCSAP.

(f) Commodity transported (e.g., live-
stock, grain).

(g) Similar variations granted and
the circumstances under which they
were granted.

(h) Justification for the exemption.

(i) Identifiable effects on safety.

(j) State’s economic environment and
its ability to compete in foreign and
domestic markets.

§350.345 How does a State apply for
additional variances from the
FMCSRs?

Any State may apply to the Adminis-
trator for a variance from the FMCSRs
for intrastate commerce. The variance
will be granted only if the State satis-
factorily demonstrates that the State
law, regulation or enforcement prac-
tice:

(a) Achieves substantially the same
purpose as the similar Federal regula-
tion.
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(b) Does not apply to interstate com-
merce.

(c) Is not likely to have an adverse
impact on safety.

PART 355—COMPATIBILITY OF
STATE LAWS AND REGULATIONS
AFFECTING INTERSTATE MOTOR
CARRIER OPERATIONS

Subpart A—General Applicability and
Definitions

Sec.

3565.1 Purpose.

355.3 Applicability.
3565.5 Definitions.

Subpart B—Requirements

355.21 Regulatory review.

355.23 Submission of results.

365.256 Adopting and enforcing compatible
laws and regulations.

APPENDIX A TO PART 355—GUIDELINES FOR
THE REGULATORY REVIEW

AUTHORITY: 49 U.S.C. 504 and 31101 et seq.;
and 49 CFR 1.87.

SOURCE: 57 FR 40962, Sept. 8, 1992, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 355 appear at 66 FR 49870, Oct. 1, 2001.

Subpart A—General Applicability
and Definitions

§355.1 Purpose.

(a) To promote adoption and enforce-
ment of State laws and regulations per-
taining to commercial motor vehicle
safety that are compatible with appro-
priate parts of the Federal Motor Car-
rier Safety Regulations.

(b) To provide guidelines for a con-
tinuous regulatory review of State
laws and regulations.

(c) To establish deadlines for States
to achieve compatibility with appro-
priate parts of the Federal Motor Car-
rier Safety Regulations with respect to
interstate commerce.

§355.3 Applicability.

These provisions apply to any State
that adopts or enforces laws or regula-
tions pertaining to commercial motor
vehicle safety in interstate commerce.
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§355.5 Definitions.

Unless specifically defined in this
section, terms used in this part are
subject to the definitions in 49 CFR
390.5.

Compatible or Compatibility means
that State laws and regulations appli-
cable to interstate commerce and to
intrastate movement of hazardous ma-
terials are identical to the FMCSRs
and the HMRs or have the same effect
as the FMCSRs; and that State laws
applicable to intrastate commerce are
either identical to, or have the same
effect as, the FMCSRs or fall within
the established limited variances under
§§350.341, 350.343, and 350.345 of this sub-
chapter.

Federal Hazardous Materials Regula-
tions (FMHRs) means those safety regu-
lations which are contained in parts
107, 171-173, 177, 178 and 180, except part
107 and §§171.15 and 171.16.

Federal Motor Carrier Safety Regula-
tions (FMCSRs) means those safety reg-
ulations which are contained in parts
390, 391, 392, 393, 395, 396, and 397 of this
subchapter.

State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Commonwealth of the Northern Mar-
iana Islands, American Samoa, Guam
and the Virgin Islands.

[67 FR 40962, Sept. 8, 1992, as amended at 65
FR 15109, Mar. 21, 2000]

Subpart B—Requirements

§355.21 Regulatory review.

(a) General. Each State shall annu-
ally analyze its laws and regulations,
including those of its political subdivi-
sions, which pertain to commercial
motor vehicle safety to determine
whether its laws and regulations are
compatible with the Federal Motor
Carrier Safety Regulations. Guidelines
for the regulatory review are provided
in the appendix to this part.

(b) Responsibility. The State agency
designated as lead agency for the ad-
ministration of grants made pursuant
to part 350 of this subchapter is respon-
sible for reviewing and analyzing State
laws and regulations for compliance
with this part. In the absence of an of-
ficially designated Motor Carrier Safe-
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ty Assistance Program (MCSAP) lead
agency or in its discretion, the State
shall designate another agency respon-
sible to review and determine compli-
ance with these regulations.

(c) State review. (1) The State shall
determine which of its laws and regula-
tions pertaining to commercial motor
vehicle safety are the same as the Fed-
eral Motor Carrier Safety or Federal
Hazardous Materials Regulations. With
respect to any State law or regulation
which is not the same as the FMCSRs
(FHMRs must be identical), the State
shall identify such law or regulation
and determine whether:

(i) It has the same effect as a cor-
responding section of the Federal
Motor Carrier Safety Regulations;

(ii) It applies to interstate com-
merce;

(iii) It is more stringent than the
FMCSRs in that it is more restrictive
or places a greater burden on any enti-
ty subject to its provisions.

(2) If the inconsistent State law or
regulation applies to interstate com-
merce and is more stringent than the
FMCSRs, the State shall determine:

(i) The safety benefits associated
with such State law or regulation; and

(ii) The effect of the enforcement of
such State law or regulation on inter-
state commerce.

(3) If the inconsistent State law or
regulation does not apply to interstate
commerce or is less stringent than the
FMCSRs, the guidelines for participa-
tion in the Motor Carrier Safety As-
sistance Program in §§350.341, 350.343,
and 350.345 of this subchapter shall
apply.

[67 FR 40962, Sept. 8, 1992, as amended at 65
FR 15109, Mar. 21, 2000]

§855.23 Submission of results.

Each State shall submit the results
of its regulatory review annually with
its certification of compliance under
§350.209 of this subchapter. It shall sub-
mit the results of the regulatory re-
view with the certification no later
than August 1 of each year with the
Commercial Vehicle Safety Plan
(CVSP). The State shall include copies
of pertinent laws and regulations.

[656 FR 15109, Mar. 21, 2000]
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§355.25 Adopting and enforcing com-
patible laws and regulations.

(a) General. No State shall have in ef-
fect or enforce any State law or regula-
tion pertaining to commercial motor
vehicle safety in interstate commerce
which the Administrator finds to be in-
compatible with the provisions of the
Federal Motor Carrier Safety Regula-
tions.

(b) New state requirements. No State
shall implement any changes to a law
or regulation which makes that or any
other law or regulation incompatible
with a provision of the Federal Motor
Carrier Safety Regulations.

(c) Enforcement. To enforce compli-
ance with this section, the Adminis-
trator will initiate a rulemaking pro-
ceeding under part 389 of this sub-
chapter to declare the incompatible
State law or regulation pertaining to
commercial motor vehicle safety unen-
forceable in interstate commerce.

(d) Waiver of determination. Any per-
son (including any State) may petition
for a waiver of a determination made
under paragraph (c) of this section.
Such petition will also be considered in
a rulemaking proceeding under part
389. Waivers shall be granted only upon
a satisfactory showing that continued
enforcement of the incompatible State
law or regulation is not contrary to the
public interest and is consistent with
the safe operation of commercial
motor vehicles.

(e) Consolidation of proceedings. The
Administrator may consolidate any ac-
tion to enforce this section with other
proceedings required under this section
if the Administrator determines that
such consolidation will not adversely
affect any party to any such pro-
ceeding.

APPENDIX A TO PART 355—GUIDELINES
FOR THE REGULATORY REVIEW

Each State shall review its laws and regu-
lations to achieve compatibility with the
Federal Motor Carrier Safety Regulations
(FMCSRs). Each State shall consider all re-
lated requirements on enforcement of the
State’s motor carrier safety regulations. The
documentation shall be simple and brief.

SCOPE

The State review required by §355.21 may
be limited to those laws and regulations pre-
viously determined to be incompatible in the
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report of the Commercial Motor Vehicle
Safety Regulatory Review Panel issued in
August 1990, or by subsequent determination
by the Administrator under this part, and
any State laws or regulations enacted or
issued after August 1990.

APPLICABILITY

The requirements must apply to all seg-
ments of the motor carrier industry com-
mon, contract, and private carriers of prop-
erty and for-hire carriers of passengers.

DEFINITIONS

Definitions of terms must be consistent
with those in the FMCSRs.

DRIVER QUALIFICATIONS

Require a driver to be properly licensed to
drive a commercial motor vehicle; require a
driver to be in good physical health, at least
21 years of age, able to operate a vehicle
safely, and maintain a good driving record;
prohibit drug and alcohol abuse; require a
motor carrier to maintain a driver qualifica-
tion file for each driver; and require a motor
carrier to ensure that a driver is medically
qualified.

NoOTE: The requirements for testing apply
only to drivers of commercial motor vehicles
as defined in 49 CFR part 383.

DRIVING OF MOTOR VEHICLES

Prohibit possession, use, or driving under
the influence of alcohol or other controlled
substances (while on duty); and establish 0.04
percent as the level of alcohol in the blood at
which a driver is considered under the influ-
ence of alcohol.

PARTS AND ACCESSORIES NECESSARY FOR SAFE
OPERATION

Require operational lights and reflectors;
require systematically arranged and in-
stalled wiring; and require brakes working at
the required performance level, and other
key components included in 49 CFR part 393.

HOURS OF SERVICE OF DRIVERS

Prohibit a motor carrier from allowing or
requiring any driver to drive: More than 10
hours following 8 consecutive hours off duty;
after being on duty 15 hours, after being on
duty more than 60 hours in any 7 consecutive
days; or after being on duty more than 70
hours in any 8 consecutive days.

Require a driver to prepare a record-of-
duty status for each 24-hour period. The driv-
er and motor carrier must retain the records.

INSPECTION AND MAINTENANCE

Prohibit a commercial motor vehicle from
being operated when it is likely to cause an
accident or a breakdown; require the driver
to conduct a walk-around inspection of the
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vehicle before driving it to ensure that it can
be safely operated; require the driver to pre-
pare a driver vehicle inspection report; and
require commercial motor vehicles to be in-
spected at least annually.

HAZARDOUS MATERIALS

Require a motor carrier or a person oper-
ating a commercial motor vehicle trans-
porting hazardous materials to follow the
safety and hazardous materials require-
ments.

STATE DETERMINATIONS

1. Bach State must determine whether its
requirements affecting interstate motor car-
riers are ‘less stringent’” than the Federal
requirements. ‘‘Less stringent’ requirements
represent either gaps in the State require-
ments in relation to the Federal require-
ments as summarized under item number
one in this appendix or State requirements
which are less restrictive than the Federal
requirements.

a. An example of a gap is when a State
does not have the authority to regulate the
safety of for-hire carriers of passengers or
has the authority but chooses to exempt the
carrier.

b. An example of a less restrictive State re-
quirement is when a State allows a person
under 21 years of age to operate a commer-
cial motor vehicle in interstate commerce.

2. Each State must determine whether its
requirements affecting interstate motor car-
riers are ‘more stringent’” than the Federal
requirements: ‘‘More stringent’” require-
ments are more restrictive or inclusive in re-
lation to the Federal requirements as sum-
marized under item number one in this ap-
pendix. For example, a requirement that a
driver must have 2 days off after working 5
consecutive days. The State would dem-
onstrate that its more stringent require-
ments:

a. Have a ‘‘safety benefit;”” for example, re-
sult in fewer accidents or reduce the risk of
accidents;

b. Do not create ‘“‘an undue burden on
interstate commerce,” e.g., do not delay,
interfere with, or increase that cost or the
administrative burden for a motor carrier
transporting property or passengers in inter-
state commerce; and

c. Are otherwise compatible with Federal
safety requirements.

3. A State must adopt and enforce in a con-
sistent manner the requirements referenced
in the above guidelines in order for the
FMCSA to accept the State’s determination
that it has compatible safety requirements
affecting interstate motor carrier oper-
ations. Generally, the States would have up
to 3 years from the effective date of the new
Federal requirement to adopt and enforce
compatible requirements. The FMCSA would
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specify the deadline when promulgating fu-
ture Federal safety requirements. The re-
quirements are considered of equal impor-
tance.

[67 FR 40962, Sept. 8, 1992, as amended at 58
FR 33776, June 21, 1993; 62 FR 37151, July 11,
1997; 65 FR 15110, Mar. 21, 2000; 78 FR 58478,
Sept. 24, 2013]

PART 356—MOTOR CARRIER
ROUTING REGULATIONS

Sec.

3566.1 Authority to serve a particular area—
construction.

3566.3 [Reserved]

356.5 Traversal authority.

366.7 Tacking.

356.9 Elimination of routing restrictions—
regular route carriers.

356.11 Elimination of gateways—regular.
and irregular route carriers.

356.13 Redesignated highways.

AUTHORITY: 5 U.S.C. 553; 49 U.S.C. 13301 and
13902; and 49 CFR 1.87.

SOURCE: 62 FR 32041, June 12, 1997, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 356 appear at 66 FR 49870, Oct. 1, 2001.

§356.1 Authority to serve a particular
area—construction.

(a) Service at municipality. A motor
carrier of property, motor passenger
carrier of express, and freight for-
warder authorized to serve a munici-
pality may serve all points within that
municipality’s commercial zone not be-
yond the territorial limits, if any, fixed
in such authority.

(b) Service at wunincorporated commu-
nity. A motor carrier of property,
motor passenger carrier of express, and
freight forwarder, authorized to serve
an unincorporated community having a
post office of the same name, may
serve all points in the United States
not beyond the territorial limits, if
any, fixed in such authority, as follows:

(1) All points within 3 miles of the
post office in such unincorporated com-
munity if it has a population of less
than 2,500; within 4 miles if it has a
population of 2,500 but less than 25,000;
and within 6 miles if it has a popu-
lation of 25,000 or more;

(2) At all points in any municipality
any part of which is within the limits
described in paragraph (b)(1) of this
section; and
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(3) At all points in any municipality
wholly surrounded, or so surrounded
except for a water boundary, by any
municipality included under the terms
of paragraph (b)(2) of this section.

§356.3 [Reserved]

§356.5 Traversal authority.

(a) Scope. An irregular route motor
carrier may operate between author-
ized service points over any reasonably
direct or logical route unless expressly
prohibited.

(b) Requirements. Before commencing
operations, the carrier must, regarding
each State traversed:

(1) Notify the State regulatory body
in writing, attaching a copy of its oper-
ating rights;

(2) Designate a process agent; and

(3) Comply with 49 CFR 387.315.

§356.7 Tacking.

Unless expressly prohibited, a motor
common carrier of property holding
separate authorities which have com-
mon service points may join, or tack,
those authorities at the common point,
or gateway, for the purpose of per-
forming through service as follows:

(a) Regular route authorities may be
tacked with one another;

(b) Regular route authority may be
tacked with irregular route authority;

(c) Irregular route authorities may
be tacked with one another if the au-
thorities were granted pursuant to ap-
plication filed on or before November
23, 1973, and the distance between the
points at which service is provided,
when measured through the gateway
point, is 300 miles or less; and

(d) Irregular route authorities may
be tacked with one another if the au-
thorities involved contain a specific
provision granting the right to tack.

§356.9 Elimination of routing restric-
tions—regular route carriers.

(a) Regular route authorities—construc-
tion. All certificates that, either singly
or in combination, authorize the trans-
portation by a motor common carrier
of property over:

(1) A single regular route or;

(2) Over two or more regular routes
that can lawfully be tacked at a com-
mon service point, shall be construed
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as authorizing transportation between
authorized service points over any
available route.

(b) Service at authoriced points. A com-
mon carrier departing from its author-
ized service routes under paragraph (a)
of this section shall continue to serve
points authorized to be served on or in
connection with its authorized service
routes.

(c) Intermediate point service. A com-
mon carrier conducting operations
under paragraph (a) of this section may
serve points on, and within one airline
mile of, an alternative route it elects
to use if all the following conditions
are met:

(1) The carrier is authorized to serve
all intermediate points (without regard
to nominal restrictions) on the under-
lying service route;

(2) The alternative route involves the
use of a superhighway (i.e., a limited
access highway with split-level cross-
ings);

(3) The alternative superhighway
route, including highways connecting
the superhighway portion of the route
with the carrier’s authorized service
route,

(i) Extends in the same general direc-
tion as the carrier’s authorized service
route and

(ii) Is wholly within 25 airline miles
of the carrier’s authorized service
route; and

(4) Service is provided in the same
manner as, and subject to any restric-
tions that apply to, service over the
authorized service route.

§356.11 Elimination of gateways—reg-
ular and irregular route carriers.

A motor common carrier of property
holding separate grants of authority
(including regular route authority),
one or more of which authorizes trans-
portation over irregular routes, where
the authorities have a common service
point at which they can lawfully be
tacked to perform through service,
may perform such through service over
any available route.

§356.13 Redesignated highways.

Where a highway over which a reg-
ular route motor common carrier of
property is authorized to operate is as-
signed a new designation, such as a
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new number, letter, or name, the car-
rier shall advise the FMCSA by letter,
and shall provide information con-
cerning the new and the old designa-
tion, the points between which the
highway is redesignated, and each
place where the highway is referred to
in the carrier’s authority. The new des-
ignation of the highway will be shown
in the carrier’s certificate when the
FMCSA has occasion to reissue it.

PART 360—FEES FOR MOTOR CAR-
RIEIé REGISTRATION AND INSUR-
ANCE

Sec.
360.1 Fees for records search, review, copy-
ing, certification, and related services.
360.3 Filing fees.
360.5 Updating user fees.
AUTHORITY: 31 U.S.C. 9701; 49 U.S.C. 13908(c)
and 14504(c)(2); and 49 CFR 1.87.

SOURCE: 64 FR 7137, Feb. 12, 1999, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 360 appear at 66 FR 49870, Oct. 1, 2001.

EFFECTIVE DATE NOTE: At 78 FR 52644, Aug.
23, 2013, part 360 was revised, effective Aug.
23, 2015. For the convenience of the user, the
new part 360 follows the text of this part.

§360.1 Fees for records search, review,
copying, certification, and related
services.

Certifications and copies of public
records and documents on file with the
Federal Motor Carrier Safety Adminis-
tration will be furnished on the fol-
lowing basis, pursuant to the Freedom
of Information Act regulations at 49
CFR Part 7:

(a) Certificate of the Director, Office
of Data Analysis and Information Sys-
tems, as to the authenticity of docu-
ments, $9.00;

(b) Service involved in checking
records to be certified to determine au-
thenticity, including clerical work,
etc., incidental thereto, at the rate of
$16.00 per hour;

(c) Copies of the public documents, at
the rate of $.80 per letter size or legal
size exposure. A minimum charge of
$5.00 will be made for this service; and

(d) Search and copying services re-
quiring ADP processing, as follows:

(1) A fee of $42.00 per hour for profes-
sional staff time will be charged when
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it is required to fulfill a request for
ADP data.

(2) The fee for computer searches will
be set at the current rate for computer
service. Information on those charges
can be obtained from the Office of Data
Analysis and Information Systems
(MC-PSDRIS).

(3) Printing shall be charged at the
rate of $.10 per page of computer gen-
erated output with a minimum charge
of $.25. A charge of $30 per reel of mag-
netic tape will be made if the tape is to
be permanently retained by the re-
questor.

§360.3 Filing fees.

(a) Manner of payment. (1) Except for
the insurance fees described in the next
sentence, all filing fees will be payable
at the time and place the application,
petition, or other document is tendered
for filing. The service fee for insurance,
surety or self-insurer accepted certifi-
cate of insurance, surety bond or other
instrument submitted in lieu of a
broker surety bond must be charged to
an insurance service account estab-
lished by the Federal Motor Carrier
Safety Administration in accordance
with paragraph (a)(2) of this section.

(2) Billing account procedure. A writ-
ten request must be submitted to the
Office of Enforcement and Compliance,
Insurance Compliance Division (MC-
PSDECI) to establish an insurance
service fee account.

(i) Each account will have a specific
billing date within each month and a
billing cycle. The billing date is the
date that the bill is prepared and print-
ed. The billing cycle is the period be-
tween the billing date in one month
and the billing date in the next month.
A Dbill for each account which has ac-
tivity or an unpaid balance during the
billing cycle will be sent on the billing
date each month. Payment will be due
20 days from the billing date. Pay-
ments received before the next billing
date are applied to the account. Inter-
est will accrue in accordance with 4
CFR 102.13.

(ii) The Debt Collection Act of 1982,
including disclosure to the consumer
reporting agencies and the use of col-
lection agencies, as set forth in 4 CFR
102.5 and 102.6 will be utilized to en-
courage payment where appropriate.
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(iii) An account holder who files a pe-
tition in bankruptcy or who is the sub-
ject of a bankruptcy proceeding must
provide the following information to
theOffice of Enforcement and Compli-
ance, Insurance Division (MC-PSDECI):

(A) The filing date of the bankruptcy
petition;

(B) The court in which the bank-
ruptcy petition was filed;

(C) The type of bankruptcy pro-
ceeding;

(D) The name, address, and telephone
number of its representative in the
bankruptcy proceeding; and

(E) The name, address, and telephone
number of the bankruptcy trustee, if
one has been appointed.

(3) Fees will be payable to the Fed-
eral Motor Carrier Safety Administra-
tion by a check payable in United
States currency drawn upon funds de-
posited in a United States or foreign
bank or other financial institution,
money order payable in United States’
currency, or credit card (VISA or
MASTERCARD).

(b) Any filing that is not accom-
panied by the appropriate filing fee is
deficient except for filings that satisfy
the deferred payment procedures in
paragraph (a) of this section.

(c) Fees not refundable. Fees will be
assessed for every filing in the type of
proceeding listed in the schedule of
fees contained in paragraph (f) of this
section, subject to the exceptions con-
tained in paragraphs (d) and (e) of this
section. After the application, petition,
or other document has been accepted
for filing by the Federal Motor Carrier
Safety Administration, the filing fee
will not be refunded, regardless of
whether the application, petition, or
other document is granted or approved,
denied, rejected before docketing, dis-
missed, or withdrawn.

(d) Related or consolidated proceedings.
(1) Separate fees need not be paid for
related applications filed by the same
applicant which would be the subject of
one proceeding. (This does not mean re-
quests for multiple types of operating
authority filed on forms in the OP-1 se-
ries under the regulations at 49 CFR
part 365. A separate filing fee is re-
quired for each type of authority
sought in each transportation mode,
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e.g., common, contract, and broker au-
thority for motor property carriers.)

(2) Separate fees will be assessed for
the filing of temporary operating au-
thority applications as provided in
paragraph (f)(6) of this section, regard-
less of whether such applications are
related to an application for cor-
responding permanent operating au-
thority.

(3) The Federal Motor Carrier Safety
Administration may reject concur-
rently filed applications, petitions, or
other documents asserted to be related
and refund the filing fee if, in its judg-
ment, they embrace two or more sever-
able matters which should be the sub-
ject of separate proceedings.

(e) Waiver or reduction of filing fees. It
is the general policy of the Federal
Motor Carrier Safety Administration
not to waive or reduce filing fees ex-
cept as described as follows:

(1) Filing fees are waived for an ap-
plication or other proceeding which is
filed by a Federal government agency,
or a State or local government entity.
For purposes of this section the
phrases ‘‘Federal government agency”
or ‘‘government entity’’ do not include
a quasi-governmental corporation or
government subsidized transportation
company.

(2) In extraordinary situations the
Federal Motor Carrier Safety Adminis-
tration will accept requests for waivers
or fee reductions in accordance with
the following procedure:

(i) When to request. At the time that
a filing is submitted to the Federal
Motor Carrier Safety Administration
the applicant may request a waiver or
reduction of the fee prescribed in this
part. Such request should be addressed
to the Director, Office of Data Analysis
and Information Systems.

(ii) Basis. The applicant must show
the waiver or reduction of the fee is in
the best interest of the public, or that
payment of the fee would impose an
undue hardship upon the requestor.

(iii) Federal Motor Carrier Safety Ad-
ministration action. The Director, Office
of Data Analysis and Information Sys-
tems, will notify the applicant of the
decision to grant or deny the request
for waiver or reduction.

(f) Schedule of filing fees.
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Type of Proceeding

Fee

Part I: Licensing:

(1) An application for motor carrier operating authority, a certificate of reg- | $300
istration for certain foreign carriers, property broker authority, or freight
forwarder authority.

2) . A petition to interpret or clarify an operating authority ............ccccccoceeiiins 3,000

3) .. A request seeking the modification of operating authority only to the ex- | 50
tent of making a ministerial correction, when the original error was
caused by applicant, a change in the name of the shipper or owner of
a plant site, or the change of a highway name or number.

4) . A petition to renew authority to transport explosives ............cccccceviiiiiinns 250

(5) .. An application for authority to deviate from authorized regular-route au- | 150
thority.

[(<) I An application for motor carrier temporary authority issued in an emer- | 100
gency situation.

(4 TR Request for name change of a motor carrier, property broker, or freight | 14
forwarder.

[ T An application involving the merger, transfer, or lease of the operating | 300
rights of motor passenger and property carriers, property brokers, and
household goods freight forwarders under 49 U.S.C. 10321 and 10926.

(9)—(49) eeveeeeireeriee [Reserved] ... .

Part Il: Insurance:

(50) i, (i) An application for original qualification as self-insurer for bodily injury | 4,200
and property damage insurance (BI&PD).

(i) An application for original qualification as self-insurer for cargo insur- | 420

ance.

broker surety bond.

[Reserved].

A service fee for insurer, surety, or self-insurer accepted certificate of in-
surance, surety bond, and other instrument submitted in lieu of a

A petition for reinstatement of revoked operating authority

Request for service or pleading list for proceedings
Faxed copies of operating authority to applicants or their representatives
who did not receive a served copy.

$10 per accepted certifi-
cate, surety bond or
other instrument sub-
mitted in lieu of a
broker surety bond.
80

13 per list
5

(g) Returned check policy. (1) If a
check submitted to the FMCSA for a
filing or service fee is dishonored by a
bank or financial institution on which
it is drawn, the FMCSA will notify the
person who submitted the check that:

(i) All work will be suspended on the
filing or proceeding, until the check is
made good;

(ii) A returned check charge of $6.00
and any bank charges incurred by the
FMCSA as a result of the dishonored
check must be submitted with the fil-
ing fee which is outstanding; and

(iii) If payment is not made within
the time specified by the FMCSA, the
proceeding will be dismissed or the fil-
ing may be rejected.

(2) If a person repeatedly submits dis-
honored checks to the FMCSA for fil-
ing fees, the FMCSA may notify the
person that all future filing fees must
be submitted in the form of a certified
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or cashier’s check, money order, or
credit card.

[64 FR 7137, Feb. 12, 1999, as amended at 67
FR 61820, Oct. 2, 2002]

§360.5 Updating user fees.

(a) Update. Each fee established in
this part may be updated in accordance
with this section as deemed necessary
by the FMCSA.

(b) Publication and effective dates. Up-
dated fees shall be published in the
FEDERAL REGISTER and shall become
effective 30 days after publication.

(c) Payment of fees. Any person sub-
mitting a filing for which a fee is es-
tablished shall pay the fee in effect at
the time of the filing.

(d) Method of updating fees. Each fee
shall be updated by updating the cost
components comprising the fee. Cost
components shall be updated as fol-
lows:

(1) Direct labor costs shall be updated
by multiplying base level direct labor
costs by percentage changes in average
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wages and salaries of FMCSA employ-
ees. Base level direct labor costs are di-
rect labor costs determined by the cost
study in Regulations Governing Fees For
Service, 1 1.C.C. 2d 60 (1984), or subse-
quent cost studies. The base period for
measuring changes shall be April 1984
or the year of the last cost study.

(2) Operations overhead shall be de-
veloped each year on the basis of cur-
rent relationships existing on a weight-
ed basis, for indirect labor applicable
to the first supervisory work centers
directly associated with user fee activ-
ity. Actual updating of operations
overhead will be accomplished by ap-
plying the current percentage factor to
updated direct labor, including current
governmental overhead costs.

(3)(1) Office general and administra-
tive costs shall be developed each year
on the basis of current levels costs, i.e.,
dividing actual office general and ad-
ministrative costs for the current fis-
cal year by total office costs for the of-
fice directly associated with user fee
activity. Actual updating of office gen-
eral and administrative costs will be
accomplished by applying the current
percentage factor to updated direct
labor, including current governmental
overhead and current operations over-
head costs.

(ii) FMCSA general and administra-
tive costs shall be developed each year
on the basis of current level costs; i.e.,
dividing actual FMCSA general and ad-
ministrative costs for the current fis-
cal year by total agency expenses for
the current fiscal year. Actual updat-
ing of FMCSA general and administra-
tive costs will be accomplished by ap-
plying the current percentage factor to
updated direct labor, including current
governmental overhead, operations
overhead and office general and admin-
istrative costs.

(4) Publication costs shall be ad-
justed on the basis of known changes in
the costs applicable to publication of
material in the FEDERAL REGISTER or
FMCSA Register.

(This rounding procedures excludes
copying, printing and search fees.)

(e) Rounding of updated fees. Updated
fees shall be rounded in the following
manner:

(1) Fees between $1 and $30 will be
rounded to the nearest $1;
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(2) Fees between $30 and $100 will be
rounded to the nearest $10;

(3) Fees between $100 and $999 will be
rounded to the nearest $50; and

(4) Fees above $1,000 will be rounded
to the nearest $100.

EFFECTIVE DATE NOTE: At 78 FR 52644,
Aug. 23, 2013, part 360 was revised, effective
Aug. 23, 2015. For the convenience of the
user, the revised text appears as follows:

PART 360—FEES FOR MOTOR CARRIER
REGISTRATION AND INSURANCE

Sec.

360.1 Fees for registration-related services.
360.3 Filing fees.

360.5 Updating user fees.

AUTHORITY: 31 U.S.C. 9701; 49 U.S.C. 13908;
and 49 CFR 1.87.

§36Q.1 Fees for registration-related serv-
ices.

Certifications and copies of public records
and documents on file with the Federal
Motor Carrier Safety Administration
(FMCSA) will be furnished on the following
basis, pursuant to USDOT Freedom of Infor-
mation Act regulations at 49 CFR part 7:

(a) Certificate of the Director, Office of
Management and Information Services, as to
the authenticity of documents, $12;

(b) Service involved in locating records to
be certified and determining their authen-
ticity, including clerical and administrative
work, at the rate of $21 per hour;

(c) Copies of the public documents, at the
rate of $.80 per letter size or legal size expo-
sure. A minimum charge of $5 will be made
for this service; and

(d) Search and copying services requiring
information technology (IT), as follows:

(1) A fee of $50 per hour for professional
staff time will be charged when it is required
to fulfill a request for electronic data.

(2) The fee for computer searches will be
set at the current rate for computer service.
Information on those charges can be ob-
tained from the Office of Information Tech-
nology (MC-RI).

(3) Printing will be charged at the rate of
$.10 per page of computer-generated output
with a minimum charge of $1. There will also
be a charge for the media provided (e.g., CD
ROMs) based on the Agency’s costs for such
media.

(e) Exception. No fee shall be charged under
this section to the following entities:

(1) Any Agency of the Federal Government
or a State government or any political sub-
division of any such government for access
to or retrieval of information and data from
the Unified Carrier Registration System for
its own use; or
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(2) Any representative of a motor carrier,
motor private carrier, broker, or freight for-
warder (as each is defined in 49 U.S.C. 13102)
for the access to or retrieval of the informa-
tion related to such entity from the Unified
Carrier Registration System for the indi-
vidual use of such entity.

§360.3 Filing fees.

(a) Manner of payment. (1) Except for the
insurance fees described in the next sen-
tence, all filing fees must be paid at the time
the application, petition, or other document
is electronically filed. The service fee for in-
surance, surety or self-insurer accepted cer-
tificate of insurance, surety bond or other
instrument submitted in lieu of a broker sur-
ety bond must be charged to an insurance
service account established by FMCSA in ac-
cordance with paragraph (a)(2) of this sec-
tion.

(2) Billing account procedure. A request
must be submitted to the Office of Registra-
tion and Safety Information (MC-RS) at
http://www.fmesa.dot.gov to establish an in-
surance service fee account.

(i) Each account will have a specific billing
date within each month and a billing cycle.
The billing date is the date that the bill is
prepared and printed. The billing cycle is the
period between the billing date in one month
and the billing date in the next month. A bill
for each account that has activity or an un-
paid balance during the billing cycle will be
sent on the billing date each month. Pay-
ment will be due 20 days from the billing
date. Payments received before the next bill-
ing date are applied to the account. Interest
will accrue in accordance with 31 CFR 901.9.

(ii) The Federal Claims Collection Stand-
ards, including disclosure to consumer re-
porting agencies and the use of collection
agencies, as set forth in 31 CFR part 901, will
be utilized to encourage payment where ap-
propriate.

(iii) An account holder who files a petition
for bankruptcy or who is the subject of a
bankruptcy proceeding must provide the fol-
lowing information to the Office of Registra-
tion and Safety Information (MC-RS) at
hitp://www.fmesa.dot.gov:

(A) The filing date of the bankruptcy peti-
tion;

(B) The court in which the bankruptcy pe-
tition was filed;

(C) The type of bankruptcy proceeding;

(D) The name, address, and telephone num-
ber of its representative in the bankruptcy
proceeding; and

(E) The name, address, and telephone num-
ber of the bankruptcy trustee, if one has
been appointed.

(3) Fees will be payable through the U.S.
Department of Treasury secure payment sys-
tem, Pay.gov, and are made directly from the
payor’s bank account or by credit/debit card.
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(b) Any filing that is not accompanied by
the appropriate filing fee will be rejected.

(c) Fees not refundable. Fees will be as-
sessed for every filing listed in the schedule
of fees contained in paragraph (f) of this sec-
tion, titled, ‘‘Schedule of filing fees,”’ subject
to the exceptions contained in paragraphs (d)
and (e) of this section. After the application,
petition, or other document has been accept-
ed for filing by FMCSA, the filing fee will
not be refunded, regardless of whether the
application, petition, or other document is
granted or approved, denied, rejected before
docketing, dismissed, or withdrawn.

(d) Multiple authorities. (1) A separate filing
fee is required for each type of authority
sought, for example broker authority re-
quested by an entity that already holds
motor property carrier authority or multiple
types of authority requested in the same ap-
plication.

(2) Separate fees will be assessed for the
filing of temporary operating authority ap-
plications as provided in paragraph (f)(2) of
this section, regardless of whether such ap-
plications are related to an application for
corresponding permanent operating author-
ity.

(e) Waiver or reduction of filing fees. It is the
general policy of the Federal Motor Carrier
Safety Administration not to waive or re-
duce filing fees except as follows:

(1) Filing fees are waived for an application
that is filed by a Federal government agen-
cy, or a State or local government entity.
For purposes of this section the phrases
‘““Federal government agency’ or ‘‘govern-
ment entity’” do not include a quasi-govern-
mental corporation or government sub-
sidized transportation company.

(2) Filing fees are waived for a motor car-
rier of passengers that receives a grant from
the Federal Transit Administration either
directly or through a third-party contract to
provide passenger transportation under an
agreement with a State or local government
pursuant to 49 U.S.C. 5307, 5310, 5311, 5316, or
5317.

(3) The FMCSA will consider other re-
quests for waivers or fee reductions only in
extraordinary situations and in accordance
with the following procedure:

(i) When to request. At the time that a fil-
ing is submitted to FMCSA, the applicant
may request a waiver or reduction of the fee
prescribed in this part. Such request should
be addressed to the Director, Office of Reg-
istration and Safety Information.

(ii) Basis. The applicant must show that
the waiver or reduction of the fee is in the
best interest of the public, or that payment
of the fee would impose an undue hardship
upon the requester.

(iii) FMCSA action. The Director, Office of
Registration and Safety Information, will
notify the applicant of the decision to grant
or deny the request for waiver or reduction.
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(f) Schedule of filing fees:
Type of proceeding Fee

Part |: Registration

part 390, subpart E.

§390.23 of this subchapter.
Biennial update of registration.

An application for USDOT Registration pursuant to 49 CFR

An application for motor carrier temporary authority to provide
emergency relief in response to a national emergency or
natural disaster following an emergency declaration under

$300.

$100.

Request for change of name, address, or form of business ... | $0.
Request for cancellation of registration ....
Request for registration reinstatement .

Designation of process agent

cargo insurance.

Notification of Transfer of Operating Authority ...

A service fee for insurer, surety, or self-insurer accepted cer-
tificate of insurance, surety bond, and other instrument
submitted in lieu of a broker surety bond.

(i) An application for original qualification as self-insurer for
bodily injury and property damage insurance (BI&PD).
(i) An application for original qualification as self-insurer for

. e | 80,

$10 per accepted certificate,
surety bond or other instru-
ment submitted in lieu of a
broker surety bond.
$4,200.

$420.

§360.5 Updating user fees.

(a) Update. Each fee established in this sub-
part may be updated, as deemed necessary by
FMCSA.

(b) Publication and effective dates. Notice of
updated fees shall be published in the FED-
ERAL REGISTER and shall become effective 30
days after publication.

(c) Payment of fees. Any person submitting
a filing for which a filing fee is established
must pay the fee applicable on the date of
the filing or request for services.

(d) Method of updating fees. Each fee shall
be updated by updating the cost components
comprising the fee. However, fees shall not
exceed the maximum amounts established by
law. Cost components shall be updated as fol-
lows:

(1) Direct labor costs shall be updated by
multiplying base level direct labor costs by
percentage changes in average wages and sal-
aries of FMCSA employees. Base level direct
labor costs are direct labor costs determined
by the cost study in Regulations Governing
Fees For Service, 1 1.C.C. 2d 60 (1984), or subse-
quent cost studies. The base period for meas-
uring changes shall be April 1984 or the year
of the last cost study.

(2) Operations overhead shall be developed
on the basis of current relationships existing
on a weighted basis, for indirect labor appli-
cable to the first supervisory work centers
directly associated with user fee activity.
Actual updating of operations overhead shall
be accomplished by applying the current per-
centage factor to updated direct labor, in-
cluding current governmental overhead
costs.

(3)(1) Office general and administrative
costs shall be developed on the basis of cur-
rent levels costs, i.e., dividing actual office
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general and administrative costs for the cur-
rent fiscal year by total office costs for the
office directly associated with user fee activ-
ity. Actual updating of office general and ad-
ministrative costs shall be accomplished by
applying the current percentage factor to up-
dated direct labor, including current govern-
mental overhead and current operations
overhead costs.

(ii) The FMCSA general and administra-
tive costs shall be developed on the basis of
current level costs; i.e., dividing actual
FMCSA general and administrative costs for
the current fiscal year by total Agency ex-
penses for the current fiscal year. Actual up-
dating of FMCSA general and administrative
costs shall be accomplished by applying the
current percentage factor to updated direct
labor, including current governmental over-
head, operations overhead and office general
and administrative costs.

(4) Publication costs shall be adjusted on
the basis of known changes in the costs ap-
plicable to publication of material in the
FEDERAL REGISTER or FMCSA Register.

(e) Rounding of updated fees. Updated fees
shall be rounded as follows. (This rounding
procedure excludes copying, printing and
search fees.)

(1) Fees between $1 and $30 shall be round-
ed to the nearest $1;

(2) Fees between $30 and $100 shall be
rounded to the nearest $10;

(3) Fees between $100 and $999 shall be
rounded to the nearest $50; and

(4) Fees above $1,000 shall be rounded to
the nearest $100.
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365.505 Re-registration and fee waiver for
certain applicants.

365.507 FMCSA action on the application.

365.509 Requirement to notify FMCSA of
change in applicant information.

365.511 Requirement for CVSA inspection of
vehicles during first three consecutive
years of permanent operating authority.

APPENDIX A TO SUBPART E OF PART 366—EX-
PLANATION OF PRE-AUTHORIZATION SAFE-
TY AUDIT EVALUATION CRITERIA FOR MEX-
1CO-DOMICILED MOTOR CARRIERS

AUTHORITY: 5 U.S.C. 553 and 559; 49 U.S.C.
13101, 13301, 13901-13906, 14708, 31138, and 31144;
and 49 CFR 1.87.

EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, the authority citation for part 365
was revised, effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 5 U.S.C. 553 and 559; 49 U.S.C.
13101, 13301, 13901-13906, 13908, 14708, 31133,
31138, and 31144; 49 CFR 1.87.

SOURCE: 59 FR 63728, Dec. 9, 1994, unless
otherwise noted. Redesignated at 61 FR 54707,
Oct. 21, 1996.

EDITORIAL NOTE: Nomenclature changes to
part 365 appear at 66 FR 49870, Oct. 1, 2001.

Subpart A—How To Apply for
Operating Authority

§365.101 Applications
these rules.

These rules govern the handling of
applications for operating authority of
the following type:

(a) Applications for certificates and
permits to operate as a motor common
or contract carrier of property or pas-
sengers.

(b) Applications for permits to oper-
ate as a freight forwarder.

(c) [Reserved]

(d) Applications for licenses to oper-
ate as a broker of motor vehicle trans-
portation.

(e) Applications for certificates under
49 U.S.C. 13902(b)(3) to operate as a
motor carrier of passengers in intra-
state commerce over regular routes if
such intrastate transportation is to be
provided on a route over which the car-
rier provides interstate transportation
of passengers.

(f) [Reserved]

(g) Applications for temporary motor
carrier authority.

(h) Applications for Mexico-domiciled
motor carriers to operate in foreign

governed by
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commerce as common, contract or pri-
vate motor carriers of property (includ-
ing exempt items) between Mexico and
all points in the United States. Under
NAFTA Annex I, page I-U-20, a Mexico-
domiciled motor carrier may not pro-
vide point-to-point transportation
services, including express delivery
services, within the United States for
goods other than international cargo.

(i) Applications for non-North Amer-
ica-domiciled motor carriers to operate
in foreign commerce as for-hire motor
carriers of property and passengers
within the United States.

[69 FR 63728, Dec. 9, 1994, as amended at 60
FR 63981, Dec. 13, 1995; 62 FR 49940, Sept. 24,
1997; 67 FR 12714, Mar. 19, 2002; 67 FR 61820,
Oct. 2, 2002; 73 FR 76488, Dec. 16, 2008; 74 FR
2901, Jan. 16, 2009]

EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, §365.101 was amended by revising
paragraphs (a) and (h), effective Aug. 23, 2015.
For the convenience of the user, the revised
text is set forth as follows:

§365.101 Applications governed by these
rules.

* * * * *

(a) Applications for certificates of motor
carrier registration to operate as a motor
carrier of property or passengers.

* * * *

(h) Applications for Mexico-domiciled
motor carriers to operate in foreign com-
merce as for-hire or private motor carriers of
property (including exempt items) between
Mexico and all points in the United States.
Under NAFTA Annex 1, page 1I-U-20, a Mex-
ico-domiciled motor carrier may not provide
point-to-point transportation services, in-
cluding express delivery services, within the
United States for goods other than inter-
national cargo.

* *

* *

§365.103 Modified procedure.

The FMCSA will handle licensing ap-
plication proceedings using the modi-
fied procedure, if possible. The appli-
cant and protestants send statements
made under oath (verified statements)
to each other and to the FMCSA. There
are no personal appearances or formal
hearings.
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EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, §365.103 was removed, effective Aug.
23, 2015.

§365.105 Starting the application proc-
ess: Form OP-1.

(a) Bach applicant must file the ap-
propriate form in the OP-1 series.
Form OP-1 must be filed when request-
ing authority to operate as a motor
property carrier, a broker of general
freight, or a broker of household goods;
Form OP-1(P) must be filed when re-
questing authority to operate as a
motor passenger carrier; Form OP-
1(FF) must be filed when requesting
authority to operate as a freight for-
warder; Form OP-1(MX) must be filed
by a Mexico-domiciled motor property,
including household goods, carrier, or a
motor passenger carrier requesting au-
thority to operate within the United
States; and effective December 16, 2009.

Form OP-1(NNA) must be filed by a
non-North America-domiciled motor
property, including household goods,
carrier or a motor passenger carrier re-
questing authority to operate within
the United States. A separate filing fee
in the amount set forth at 49 CFR
360.3(f)(1) is required for each type of
authority sought.

(b) Obtain forms at a FMCSA Divi-
sion Office in each State or at one of
the FMCSA Service Centers. Addresses
and phone numbers for the Division Of-
fices and Service Centers can be found
at: hitp://www.fmesa.dot.gov/aboutus/
fieldoffices. The forms and information
about filing procedures can be
downloaded at: http:/
www.fmesa.dot.gov/factsfigs/formspubs;
and from the do-it-yourself website at:
http://www.diy.dot.gov.

[66 FR 49870, Oct. 1, 2001, as amended at 67 FR
12714, Mar. 19, 2002; 67 FR 61820, Oct. 2, 2002;
73 FR 76488, Dec. 16, 2008]

EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, §365.105 was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:

§365.105 Starting the application process:
Form MCSA-1, FMCSA Registration/Up-
date (USDOT Number—Operating Au-
thority Application).

(a) Each applicant must apply for oper-
ating authority by electronically filing

Form MCSA-1, FMCSA Registration/Update
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(USDOT Number—Operating Authority Ap-
plication), to request authority pursuant to
49 U.S.C. 13902, 13903 or 13904 to operate as a:

(1) Motor carrier of property or passengers,

(2) Broker of general commodities or
household goods, or

(3) Freight forwarder of general commod-
ities or household goods.

(b) A separate filing fee in the amount set
forth at 49 CFR 360.3(f) is required for each
type of authority sought in §365.105(a).

(c) Form MCSA-1 is an electronic applica-
tion and is available, including complete in-
structions, from the FMCSA Web site at
hitp://www.fmesa.dot.gov (Keyword ‘‘MCSA-
17).

§365.107 Types of applications.

(a) Fitness applications. Motor prop-
erty applications and certain types of
motor passenger applications require
only the finding that the applicant is
fit, willing and able to perform the in-
volved operations and to comply with
all applicable statutory and regulatory
provisions. These applications can be
opposed only on the grounds that appli-
cant is not fit [e.g., is not in compli-
ance with applicable financial responsi-
bility and safety fitness requirements].
These applications are:

(1) Motor common and contract car-
rier of property (except household
goods) , Mexican motor property car-
riers that perform private carriage and
transport exempt items, and motor
contract carrier of passengers trans-
portation.

(2) Motor carrier brokerage of gen-
eral commodities (except household
goods).

(3) Certain types of motor passenger
applications as described in Form OP-
1(P).

(b) Motor passenger ‘‘public interest”
applications as described in Form OP-
1(P).

(c) Intrastate motor passenger appli-
cations under 49 U.S.C. 13902(b)(3) as
described in Form OP-1, Schedule B.

(d) Motor common carrier of house-
hold goods applications, including
Mexican carrier applicants. These ap-
plications require a finding that:

(1) The applicant is fit, willing, and
able to provide the involved transpor-
tation and to comply with all applica-
ble statutory and regulatory provi-
sions; and
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(2) The service proposed will serve a
useful public purpose, responsive to a
public demand or need.

(e) Motor contract carrier of house-
hold goods, household goods property
broker, and freight forwarder applica-
tions. These applications require a
finding that:

(1) The applicant is fit, willing, and
able to provide the involved transpor-
tation and to comply with all applica-
ble statutory and regulatory provi-
sions; and

(2) The transportation to be provided
will be consistent with the public in-
terest and the national transportation
policy of 49 U.S.C. 13101.

(f) Temporary authority (TA) for
motor and water carriers. These appli-
cations require a finding that there is
or soon will be an immediate transpor-
tation need that cannot be met by ex-
isting carrier service.

(g) In view of the expedited time
frames established in this part for
processing requests for permanent au-
thority, applications for TA will be en-
tertained only in exceptional cir-
cumstances (i.e., natural disasters or
national emergencies) when evidence of
immediate service need can be specifi-
cally documented in a narrative sup-
plement appended to Form OP-1 for
motor property carriers, Form OP-1MX
for Mexican property carriers and,
Form OP-1(P) for motor passenger car-
riers.

[69 FR 63728, Dec. 9, 1994, as amended at 60
FR 63981, Dec. 13, 1995; 62 FR 49940, Sept. 24,
1997; 67 FR 61820, Oct. 2, 2002]

EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, §365.107 was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:

§365.107 Types of applications.

(a) Fitness applications. Motor property ap-
plications and certain types of motor pas-
senger applications require the finding that
the applicant is fit, willing and able to per-
form the involved operations and to comply
with all applicable statutory and regulatory
provisions. These applications can be op-
posed only on the grounds that applicant is
not fit [e.g., is not in compliance with appli-
cable financial responsibility and safety fit-
ness requirements]. These applications are:

(1) Motor carrier of property (except house-
hold goods).

(2) Broker of general commodities or
household goods.
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(3) Certain types of motor carrier of pas-
senger applications as described in Form
MCSA-1.

(b) Motor carrier of passenger ‘‘public in-
terest” applications as described in Form
MCSA-1.

(c) Intrastate motor passenger applications
under 49 U.S.C. 13902(b)(3) as described in
Form MCSA-1.

(d) Motor carrier of household goods appli-
cations, including Mexico- or mnon-North
America-domiciled carrier applicants. In ad-
dition to meeting the fitness standard under
paragraph (a) of this section, an applicant
seeking authority to operate as a motor car-
rier of household goods must:

(1) Provide evidence of participation in an
arbitration program and provide a copy of
the notice of the arbitration program as re-
quired by 49 U.S.C. 14708(b)(2);

(2) Identify its tariff and provide a copy of
the notice of the availability of that tariff
for inspection as required by 49 U.S.C.
13702(c);

(3) Provide evidence that it has access to,
has read, is familiar with, and will observe
all applicable Federal laws relating to con-
sumer protection, estimating, consumers’
rights and responsibilities, and options for
limitations of liability for loss and damage;
and

(4) Disclose any relationship involving
common stock, common ownership, common
management, or common familial relation-
ships between the applicant and any other
motor carrier, freight forwarder, or broker of
household goods within 3 years of the pro-
posed date of registration.

(e) Temporary authority (TA) for motor
carriers. These applications require a finding
that there is or soon will be an immediate
transportation need that cannot be met by
existing carrier service.

(1) Applications for TA will be entertained
only when an emergency declaration has
been made pursuant to §390.23 of this sub-
chapter.

(2) Temporary authority must be requested
by filing Form MCSA-1.

(3) Applications for temporary authority
are not subject to protest.

(4) Motor carriers granted temporary au-
thority must comply with financial responsi-
bility requirements under part 387 of this
subchapter.

(5) Only a U.S.-domiciled motor carrier is
eligible to receive temporary authority.

§365.109 FMCSA review of the appli-
cation.

(a) FMCSA staff will review the ap-
plication for correctness, complete-
ness, and adequacy of the evidence (the
prima facie case).

(1) Minor errors will be corrected
without notification to the applicant.
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(2) Materially incomplete applica-
tions will be rejected. Applications
that are in substantial compliance
with these rules may be accepted.

(3) All motor carrier applications will
be reviewed for consistency with the
FMCSA’s operational safety fitness
policy. Applicants with ‘‘Unsatisfac-
tory” safety fitness ratings from DOT
will have their applications rejected.

(4) FMCSA staff will review com-
pleted applications that conform with
the FMCSA’s safety fitness policy and
that are accompanied by evidence of
adequate financial responsibility.

(5) Financial responsibility is indi-
cated by filing within 20 days from the
date an application notice is published
in the FMCSA Register:

(i) Form BMC-91 or 91X or BMC 82 sur-
ety bond—Bodily injury and property
damage (motor property and passenger
carriers; household goods freight for-
warders that provide pickup or delivery
service directly or by using a local de-
livery service under their control).

(ii) Form BMC-84—Surety bond or
Form BMC-85—trust fund agreement
(property brokers of general commod-
ities and household goods).

(iii) Form BMC 34 or BMC 83 surety
bond—Cargo liability (household goods
motor carriers and household goods
freight forwarders).

(6) Applicants also must submit
Form BOC-3—designation of legal proc-
ess agents—within 20 days from the
date an application notice is published
in the FMCSA Register.

(7) Applicants seeking to conduct op-
erations for which tariffs are required
may not commence such operations
until tariffs are in effect.

(8) All applications must be com-
pleted in English.

(b) A summary of the application will
be published as a preliminary grant of
authority in the FMCSA Register to
give notice to the public in case anyone
wishes to oppose the application.

[69 FR 63728, Dec. 9, 1994, as amended at 60
FR 63981, Dec. 13, 1995; 67 FR 61820, Oct. 2,
2002; 75 FR 35328, June 22, 2010]

EFFECTIVE DATE NOTE: At 78 FR 52646, Aug.
23, 2013, §365.109 was amended by revising
paragraphs (a)(6) and (6), and (b), effective
Aug. 23, 2015. For the convenience of the
user, the revised text is set forth as follows:
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§365.109 FMCSA review of the application.

(a) * * *

(5) All applicants must file the appropriate
evidence of financial responsibility pursuant
to 49 CFR part 387 within 90 days from the
date notice of the application is published in
the FMCSA Register:

(i) Form BMC-91 or 91X or BMC 82 surety
bond—Bodily injury and property damage
(motor property and passenger carriers; and
freight forwarders that provide pickup or de-
livery service directly or by using a local de-
livery service under their control).

(ii) Form BMC-84—Surety bond or Form
BMC-85—trust fund agreement (property
brokers of general commodities and house-
hold goods).

(iil) Form BMC-34 or BMC 83 surety bond—
Cargo liability (household goods motor car-
riers and household goods freight for-
warders).

(6) Applicants also must submit Form
BOC-3—Designation of Agents—Motor Car-
riers, Brokers and Freight Forwarders—
within 90 days from the date notice of the
application is published in the FMCSA Reg-
ister.

* * *

* *

(b) A summary of the application will be
published in the FMCSA Register to give no-
tice to the public in case anyone wishes to
oppose the application.

§365.110 Need to complete New En-
trant Safety Assurance Program.

For motor carriers operating com-
mercial motor vehicles as defined in 49
U.S.C. 31132, operating authority ob-
tained under procedures in this part
does not become permanent until the
applicant satisfactorily completes the
New Entrant Safety Assurance Pro-
gram in part 385 of this subchapter.[78
FR 52647, Aug. 23, 2013]

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.110 was added, effective Aug. 23,
2015.

§365.111 Appeals to rejections of the
application.

(a) An applicant has the right to ap-
peal rejection of the application. The
appeal must be filed at the FMCSA
within 10 days of the date of the letter
of rejection.

(b) If the appeal is successful and the
filing is found to be proper, the appli-
cation shall be deemed to have been
properly filed as of the decision date of
the appeal.
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EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.111 was amended by revising
paragraph (a), effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:

§365.111 Appeals to rejections of the appli-
cation.

(a) An applicant has the right to appeal re-
jection of the application. The appeal must
be filed at the FMCSA, Office of Registration
and Safety Information, 1200 New Jersey
Ave. SE., Washington, DC 20590, within 10
days of the date of the letter of rejection.

* * * * *
§365.113 Changing the request for au-
thority or filing supplementary evi-
dence after the application is filed.

(a) Once the application is filed, the
applicant may supplement evidence
only with approval of the FMCSA.

(b) Amendments to the application
generally are not permitted, but in ap-
propriate instances may be entertained
at the discretion of the FMCSA.

§365.115 After publication
FMCSA Register.

(a) Interested persons have 10 days
from the date of FMCSA Register publi-
cation to file protests. See Subpart B
of this part.

(b) If no one opposes the application,
the grant published in the FMCSA Reg-
ister will become effective by issuance
of a certificate, permit, or license.

in the

§365.117 Obtaining a copy of the ap-
plication.

After publication, interested persons
may request a copy of the application
by contacting the FMCSA-designated
contract agent (as identified in the
FMCSA Register).

§365.119 Opposed applications.

If the application is opposed, oppos-
ing parties are required to send a copy
of their protest to the applicant.

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.119 was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:

§365.119 Opposed applications.

If the application is opposed, opposing par-
ties are required to send a copy of their pro-
test to the applicant and to FMCSA. All pro-
tests must include statements made under
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oath (verified statements). There are no per-
sonal appearances or formal hearings.

§365.121 Filing a reply statement.

(a) If the application is opposed, ap-
plicant may file a reply statement.
This statement is due within 20 days
after FMCSA Register publication.

(b) The reply statement may not con-
tain new evidence. It shall only rebut
or further explain matters previously
raised.

(c) The reply statement need not be
notarized or verified. Applicant under-
stands that the oath in the application
form applies to all evidence submitted
in the application. Separate legal argu-
ments by counsel need not be notarized
or verified.

§365.123 Applicant withdrawal.

If the applicant wishes to withdraw
an application, it shall request dis-
missal in writing.

Subpart B—How To Oppose
Requests for Authority

§365.201 Definitions.

A person wishing to oppose a request
for permanent authority files a protest.
A person filing a valid protest becomes
a protestant.

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.201 was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:

§365.201 Definitions.

A person wishing to oppose a request for
operating authority files a protest. A person
filing a valid protest is known as a protes-
tant.

§365.203 Time for filing.

A protest shall be filed (received at
the FMCSA) within 10 days after notice
of the application appears in the
FMCSA Register. A copy of the protest
shall be sent to applicant’s representa-
tive at the same time. Failure timely
to file a protest waives further partici-
pation in the proceeding.

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.203 was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:
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§365.203 Time for filing.

A protest shall be filed (received at the
FMCSA, Office of the Associate Adminis-
trator for Research and Information Tech-
nology, 1200 New Jersey Ave. SE., Wash-
ington, DC 20590) within 10 days after notice
of the application appears in the FMCSA
Register. A copy of the protest shall be sent
to applicant’s representative at the same
time. Failure timely to file a protest waives
further participation in the proceeding.

§365.205

(a) All information upon which the
protestant plans to rely is put into the
protest.

(b) A protest must be verified, as fol-

lows:

I, , verify under penalty
of perjury under laws of the United States of
America, that the information above is true
and correct. Further, I certify that I am
qualified and authorized to file this protest.
(See 18 U.S.C. 1001 and 18 U.S.C. 1621 for pen-

alties.)

Contents of the protest.

(Signature and Date)

(c) A protest not in substantial com-
pliance with applicable statutory
standards or these rules may be re-
jected.

(d) Protests must respond directly to
the statutory standards for FMCSA re-
view of the application. As these stand-
ards vary for particular types of appli-
cations, potential protestants should
refer to the general criteria addressed
at §365.107 and may consult the FMCSA
at (202) 366-9805 for further assistance
in developing their evidence.

[69 FR 63728, Dec. 9, 1994. Redesignated at 61

FR 54707, Oct. 21, 1996, as amended at 62 FR
49940, Sept. 24, 1997]

§3865.207 Withdrawal.
A protestant wishing to withdraw

from a proceeding shall inform the
FMCSA and applicant in writing.

Subpart C—General Rules Gov-
erning the Application Proc-
ess

§365.301 Applicable rules.

Generally, all application pro-
ceedings are governed by the FMCSA’s
Rules of Practice at part 386 of this
chapter except as designated below.
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EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.301 was removed, effective Aug.
23, 2015.

§365.303 Contacting another party.

When a person wishes to contact a
party or serve a pleading or letter on
that party, it shall do so through its
representative. The phone and FAX
numbers and address of applicant’s rep-
resentative shall be listed in the
FMCSA Register.

§365.305 Serving copies of pleadings.

(a) An applicant must serve all plead-
ings and letters on the FMCSA and all
known participants in the proceeding,
except that a reply to a motion need
only be served on the moving party.

(b) A protestant need serve only the
FMCSA and applicant with pleadings
or letters.

§365.307 Replies to motions.

Replies to motions filed under this
part are due within 5 days of the date
the motion is filed at the FMCSA.

§365.309 FAX filings.

FAX filings of applications and sup-
porting evidence are not permitted. To
assist parties in meeting the expedited
time frames established for protesting
an application, however, the FMCSA
will accept FAX filings of protests and
any reply or rebuttal evidence. FAX
filings of these pleadings must be fol-
lowed by the original document, plus
one copy for FMCSA recordkeeping
purposes.

Subpart D—Transfer of Operating
Rights Under 49 U.S.C. 10926

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, subpart D, effective Aug. 23, 2015.
For the convenience of the user, the text of
the new supbart follows this subpart.

SOURCE: 53 FR 4852, Feb. 18, 1988, unless
otherwise noted. Redesignated at 61 FR 54707,
Oct. 21, 1996.

§365.401 Scope of rules.

These rules define the procedures
that enable motor passenger and prop-
erty carriers,, property brokers, and
household goods freight forwarders to
obtain approval from the FMCSA to
merge, transfer, or lease their oper-
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ating rights in financial transactions
not subject to 49 U.S.C. 11343. Trans-
actions covered by these rules are gov-
erned by 49 U.S.C. 10321 and 10926. The
filing fee is set forth at 49 CFR
360.3(£)(8).

[63 FR 4852, Feb. 18, 1988, as amended at 67
FR 61820, Oct. 2, 2002]

§365.403 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

(a) Transfer. Transfers include all
transactions (i.e., the sale or lease of
interstate operating rights,! or the
merger of two or more carriers or a
carrier into a noncarrier) subject to 49
U.S.C. 10926, as well as the sale of prop-
erty brokers’ licenses under 49 U.S.C.
10321.

(b) Operating rights. Operating rights
include:

(1) Certificates and permits issued to
motor carriers;
(2) Permits

warders;

(3) Licenses issued to property bro-
kers; and

(4) Certificates of Registration issued
to motor carriers. The term also in-
cludes authority held by virtue of the
gateway elimination regulations pub-
lished in the FEDERAL REGISTER as let-
ter-notices.

(c) Certificate of registration. The evi-
dence of a motor carrier’s right to en-
gage in interstate or foreign commerce
within a single State is established by
a corresponding State certificate.

(d) Person. An individual, partner-
ship, corporation, company, associa-
tion, or other form of business, or a
trustee, receiver, assignee, or personal
representative of any of these.

(e) Record holder. The person shown
on the records of the FMCSA as the
legal owner of the operating rights.

(f) Control. A relationship between
persons that includes actual control,
legal control, and the power to exercise

issued to freight for-

1The execution of a chattel mortgage, deed
of trust, or other similar document does not
constitute a transfer or require the FMCSA’s
approval. However, a foreclosure for the pur-
pose of transferring an operating right to
satisfy a judgment or claim against the
record holder may not be effected without
approval of the FMCSA.
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control, through or by common direc-
tors, officers, stockholders, a voting
trust, a holding or investment com-
pany, or any other means.

(g) Category 1 transfers. Transactions
in which the person to whom the oper-
ating rights would be transferred is not
an FMCSA carrier and is not affiliated
with any FMCSA carrier.

(h) Category 2 transfers. Transactions
in which the person to whom the oper-
ating rights would be transferred is an
FMCSA carrier and/or is affiliated with
an FMCSA carrier.

[63 FR 4852, Feb. 18, 1988, as amended at 67
FR 61821, Oct. 2, 2002]

§365.405 Applications.

(a) Procedural requirements. (1) At
least 10 days before consummation, an
original and two copies of a properly
completed Form OP-FC-1 and any at-
tachments (see paragraph (b)(1)(viii) of
this section) must be filed with the
Federal Motor Carrier Safety Adminis-
tration, IT Operations Division (MC-
RIO), 1200 New Jersey Ave., SE., Wash-
ington, DC 20590-0001.

(2) At any time after the expiration
of the 10-day waiting period, applicants
may consummate the transaction, sub-
ject to the subsequent approval of the
application by the FMCSA, as de-
scribed below. The transferee may
commence operations under the rights
acquired from the transferor upon its
compliance with the FMCSA’s regula-
tions governing insurance, and process
agents. See 49 CFR parts 387, subpart C,
and 366, respectively. In the alter-
native, applicants may wait until the
FMCSA has issued a decision on their
application before transferring the op-
erating rights. If the transferee wants
the transferor’s operating authority to
be reissued in its name, it should fur-
nish the FMCSA with a statement exe-
cuted by both transferor and transferee
indicating that the transaction has
been consummated. Authority will not
be reissued until after the FMCSA has
approved the transaction.

(b) Information required. (1) In cat-
egory 1 and category 2 transfers, appli-
cants must furnish the following infor-
mation:

(i) Full name, address, and signatures
of the transferee and transferor.
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(ii) A copy of the transferor’s oper-
ating authority involved in the trans-
fer proceeding.

(iii) A short summary of the essential
terms of the transaction.

(iv) If relevant, the status of pro-
ceedings for the transfer of State cer-
tificate(s) corresponding to the Certifi-
cates of Registration being transferred.

(v) A statement as to whether the
transfer will or will not significantly
affect the quality of the human envi-
ronment.

(vi) Certification by transferor and
transferee of their current respective
safety ratings by the United States De-
partment of Transportation (i.e., satis-
factory, conditional, unsatisfactory, or
unrated).

(vii) Certification by the transferee
that it has sufficient insurance cov-
erage under 49 U.S.C. 13906 for the serv-
ice it intends to provide.

(viii) Information to demonstrate
that the proposed transaction is con-
sistent with the national transpor-
tation policy and satisfies the criteria
for approval set forth at §365.409 of this
part. (Such information may be ap-
pended to the application form and, if
provided, would be embraced by the
oath and verification contained on that
form.)

(ix) If motor carrier operating rights
are being transferred, certification by
the transferee that it is not domiciled
in Mexico nor owned or controlled by
persons of that country.

(2) Category 2 applicants must also
submit the following additional infor-
mation:

(i) Name(s) of the carrier(s), if any,
with which the transferee is affiliated.

(ii) Aggregate revenues of the trans-
feror, transferee, and their carrier af-
filiates from interstate transportation
sources for a l-year period ending not
earlier than 6 months before the date
of the agreement of the parties con-
cerning the transaction. If revenues ex-
ceed $2 million, the transfer may be
subject to 49 U.S.C. 14303 rather than
these rules.

[63 FR 4852, Feb. 18, 1988, as amended at 54
FR 35343, Aug. 25, 1989; 62 FR 49940, Sept. 24,
1997; 67 FR 61821, Oct. 2, 2002; 68 FR 56198,
Sept. 30, 2003; 72 FR 55699, Oct. 1, 2007]
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§365.407 Notice.

The FMCSA will give notice of ap-
proved transfer applications through
publication in the FMCSA Register.

§365.409 FMCSA action and criteria
for approval.

A transfer will be approved under
this section if:

(a) The transaction is not subject to
49 U.S.C. 14303; and

(b) The transaction is consistent with
the public interest; however,

(c) If the transferor or transferee has
an ‘‘Unsatisfactory’ safety fitness rat-
ing from DOT, the transfer may be de-
nied. If an application is denied, the
FMCSA will set forth the basis for its
action in a decision or letter notice. If
parties with ‘‘Unsatisfactory’ safety
fitness ratings consummate a trans-
action pursuant to the 10-day rule at
§365.405 of this part prior to the notifi-
cation of FMCSA action, they do so at
their own risk and subject to any con-
ditions we may impose subsequently.
Transactions that have been con-
summated but later are denied by the
FMCSA are null and void and must be
rescinded. Similarly, if applications
contain false or misleading informa-
tion, they are void ab initio.

[63 FR 4852, Feb. 18, 1988, as amended at 56
FR 46735, Sept. 16, 1991; 62 FR 49940, Sept. 24,
1997]

§365.411 Responsive pleadings.

(a) Protests must be filed within 20
days after the date of publication of an
approved transfer application in the
FMCSA Register. Protests received prior
to the notice will be rejected. Appli-
cants may respond within 20 days after
the due date of protests. Petitions for
reconsideration of decisions denying
applications must be filed within 20
days after the date of service of such
decisions.

(b) Protests and petitions for recon-
sideration must be filed with the Fed-
eral Motor Carrier Safety Administra-
tion, IT Operations Division (MC-RIO),
1200 New Jersey Ave., SE., Washington,
DC 20590-0001, and be served on appro-
priate parties.

[63 FR 4852, Feb. 18, 1988, as amended at 67

FR 61821, Oct. 2, 2002; 68 FR 56198, Sept. 30,
2003; 72 FR 55699, Oct. 1, 2007]
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§365.413 Procedures for changing the
name or business form of a motor
carrier, freight forwarder, or prop-
erty broker.

(a) Scope. These procedures apply in
the following circumstances:

(1) A change in the form of a busi-
ness, such as the incorporation of a
partnership or sole proprietorship;

(2) A change in the legal name of a
corporation or partnership or change in
the trade name or assumed name of
any entity;

(3) A transfer of operating rights
from a deceased or incapacitated
spouse to the other spouse;

(4) A reincorporation and merger for
the purpose of effecting a name change;

(6) An amalgamation or consolida-
tion of a carrier and a noncarrier into
a new carrier having a different name
from either of the predecessor entities;
and

(6) A change in the State of incorpo-
ration accomplished by dissolving the
corporation in one State and reincor-
porating in another State.

(b) Procedures. To accomplish these
changes, a letter must be sent to the
Federal Motor Carrier Safety Adminis-
tration, IT Operations Division (MC-
RIO), 1200 New Jersey Ave., SHE., Wash-
ington, DC 20590-0001. The envelope
should be marked ‘“NAME CHANGE”.
The applicant must provide:

(1) The docket number(s) and name of
the carrier requesting the change;

(2) A copy of the articles of incorpo-
ration and the State certificate reflect-
ing the incorporation;

(3) The name(s) of the owner(s) of the
stock and the distribution of the
shares;

(4) The names of the officers and di-
rectors of the corporation; and

(5) A statement that there is no
change in the ownership, management,
or control of the business. When this
procedure is being used to transfer op-
erating rights from a deceased or inca-
pacitated spouse to the other spouse,
documentation that the other spouse
has the legal right to effect such
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change must be included with the re-
quest. The fee for filing a name change
request is in §360.3(f) of this chapter.

[63 FR 4852, Feb. 18, 1988, as amended at 54
FR 47364, Nov. 14, 1989; 62 FR 49940, Sept. 24,
1997; 68 FR 56198, Sept. 30, 2003; 72 FR 55699,
Oct. 1, 2007]

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013,subpart D was revised, effective Aug.
23, 2015. For the convenience of the user, the
revised text is set forth as follows:

Subpart D—Transfers of Operating
Authority

§365.401 Scope of rules.

The rules in this subpart define the proce-
dures for motor carriers, property brokers,
and freight forwarders to report to FMCSA
transactions that result in the transfer of
operating authority and are not subject to
approval by the U.S. Surface Transportation
Board under 49 U.S.C. 14303.

§365.403 Definitions.

For the purposes of this subpart, the fol-
lowing definitions apply:

(a) Transfer. A transfer means any trans-
action in which an operating authority
issued to one person is taken over by another
person or persons who assume legal responsi-
bility for the operations. Such transactions
include a purchase of all or some of the as-
sets of a company, a merger of two or more
companies, or acquisition of controlling in-
terest in a company through a purchase of
company stock.

(b) Operating authority. Operating author-
ity means a registration required by 49
U.S.C. 13902 issued to motor carriers; 49
U.S.C. 13903 issued to freight forwarders; and
49 U.S.C. 13904 issued to brokers.

(c) Person. An individual, partnership, cor-
poration, company, association, or other
form of business, or a trustee, receiver, as-
signee, or personal representative of any of
these entities.

§365.405 Reporting requirement.

(a) Every transfer of operating authority
from one person to another person must be
reported by both the transferee and trans-
feror on Form MCSA-1, in accordance with
§390.201(d)(5) of this subchapter.

(b) The following information must be fur-
nished:

(1) Full name, address and USDOT Num-
bers of the transferee and transferor.

(2) A copy of the operating authority being
transferred.
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Subpart E—Special Rules for Cer-
tain Mexico-domiciled Car-
riers

SOURCE: 67 FR 12714, Mar. 19, 2002, unless
otherwise noted.

§365.501 Scope of rules.

(a) The rules in this subpart govern
the application by a Mexico-domiciled
motor carrier to provide transpor-
tation of property or passengers in
interstate commerce between Mexico
and points in the United States beyond
the municipalities and commercial
zones along the United States-Mexico
international border.

(b) A Mexico-domiciled carrier may
not provide point-to-point transpor-
tation services, including express deliv-
ery services, within the United States
for goods other than international
cargo.

§365.503 Application.

(a) Bach applicant applying under
this subpart must submit an applica-
tion that consists of:

(1) Form OP-1 (MX)—Application to
Register Mexican Carriers for Motor
Carrier Authority To Operate Beyond
U.S. Municipalities and Commercial
Zones on the U.S.-Mexico Border;

(2) Form MCS-150—Motor Carrier
Identification Report; and

(3) A notification of the means used
to designate process agents, either by
submission in the application package
of Form BOC-3—Designation of Agents-
Motor Carriers, Brokers and Freight
Forwarders or a letter stating that the
applicant will use a process agent serv-
ice that will submit the Form BOC-3
electronically.

(b) The Federal Motor Carrier Safety
Administration (FMCSA) will only
process your application if it meets the
following conditions:

(1) The application must be com-
pleted in English;

(2) The information supplied must be
accurate, complete, and include all re-
quired supporting documents and appli-
cable certifications in accordance with
the instructions to Form OP-1 (MX),
Form MCS-150, and Form BOC-3;

(3) The application must include the
filing fee payable to the FMCSA in the
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amount set forth at 49 CFR 360.3(f)(1);
and

(4) The application must be signed by
the applicant.

(c) You must submit the application
to the address provided in Form OP-
1(MX).

(d) You may obtain the application
forms from any FMCSA Division Office
or download it from the FMCSA
website at: http:/www.fmesa.dot.gov/
factsfigs/formspubs.htm.

§365.505 Re-registration and fee waiv-
er for certain applicants.

(a) If you filed an application using
Form OP-1(MX) before May 3, 2002, you
are required to file a new Form OP-
1(MX). You do not need to submit a
new fee when you file a new application
under this subpart.

(b) If you hold a Certificate of Reg-
istration issued before April 18, 2002,
authorizing operations beyond the mu-
nicipalities along the United States-
Mexico border and beyond the commer-
cial zones of such municipalities, you
are required to file an OP-1(MX) if you
want to continue those operations. You
do not need to submit a fee when you
file an application under this subpart.

(1) You must file the application by
November 4, 2003.

(2) The FMCSA may suspend or re-
voke the Certificate of Registration of
any applicable holder that fails to com-
ply with the procedures set forth in
this section.

(3) Certificates of Registration issued
before April 18, 2002, will remain valid
until the FMCSA acts on the OP-1(MX)
application.

[67 FR 12714, Mar. 19, 2002, as amended at 68
FR 56198, Sept. 30, 2003]

§365.507 FMCSA action on the appli-
cation.

(a) The FMCSA will review and act
on each application submitted under
this subpart in accordance with the
procedures set out in this part.

(b) The FMCSA will validate the ac-
curacy of information and certifi-
cations provided in the application by
checking data maintained in databases
of the governments of Mexico and the
United States.

(c) Pre-authorization safety audit.
Every Mexico-domiciled carrier that
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applies under this part must satisfac-
torily complete an FMCSA-adminis-
tered safety audit before FMCSA will
grant provisional operating authority
to operate in the United States. The
safety audit is a review by the FMCSA
of the carrier’s written procedures and
records to validate the accuracy of in-
formation and certifications provided
in the application and determine
whether the carrier has established or
exercises the basic safety management
controls necessary to ensure safe oper-
ations. The FMCSA will evaluate the
results of the safety audit using the
criteria in Appendix A to this subpart.

(d) If a carrier successfully completes
the pre-authorization safety audit and
the FMCSA approves its application
submitted under this subpart, FMCSA
will publish a summary of the applica-
tion as a preliminary grant of author-
ity in the FMCSA Register to give no-
tice to the public in case anyone wishes
to oppose the application, as required
in §365.109(b) of this part.

(e) If the FMCSA grants provisional
operating authority to the applicant, it
will assign a distinctive USDOT Num-
ber that identifies the motor carrier as
authorized to operate beyond the mu-
nicipalities in the United States on the
U.S.-Mexico international border and
beyond the commercial zones of such
municipalities. In order to operate in
the United States, a Mexico-domiciled
motor carrier with provisional oper-
ating authority must:

(1) Have its surety or insurance pro-
vider file proof of financial responsi-
bility in the form of certificates of in-
surance, surety bonds, and endorse-
ments, as required by §387.301 of this
subchapter;

(2) File a hard copy of, or have its
process agent(s) electronically submit,
Form BOC-3—Designation of Agents-
Motor Carriers, Brokers and Freight
Forwarders, as required by part 366 of
this subchapter; and

(3) Comply with all provisions of the
safety monitoring system in subpart B
of part 385 of this subchapter, including
successfully passing CVSA Level I in-
spections at least every 90 days and
having decals affixed to each commer-
cial motor vehicle operated in the
United States as required by §385.103(c)
of this subchapter.
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(f) The FMCSA may grant permanent
operating authority to a Mexico-domi-
ciled carrier no earlier than 18 months
after the date that provisional oper-
ating authority is granted and only
after successful completion to the sat-
isfaction of the FMCSA of the safety
monitoring system for Mexico-domi-
ciled carriers set out in subpart B of
part 385 of this subchapter. Successful
completion includes obtaining a satis-
factory safety rating as the result of a
compliance review.

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §365.507 was amended by revising
paragraph (e)(2), effective Aug. 23, 2015. For
the convenience of the user, the revised text
is set forth as follows:

§365.507 FMCSA action on the application.

*

(e) * Kk %

(2) Electronically file, or have its process
agent(s) electronically file, Form BOC-3—
Designation of Agents—Motor Carriers, Bro-
kers and Freight Forwarders, as required by
part 366 of this subchapter; and

* * * *
§365.509 Requirement to notify
FMCSA of change in applicant in-
formation.

(a) A motor carrier subject to this
subpart must notify the FMCSA of any
changes or corrections to the informa-
tion in parts I, TA or II submitted on
the Form OP-1(MX) or the Form BOC-
3—Designation of Agents—Motor Car-
riers, Brokers and Freight Forwarders
during the application process or after
having been granted provisional oper-
ating authority. The carrier must no-
tify the FMCSA in writing within 45
days of the change or correction.

(b) If a carrier fails to comply with
paragraph (a) of this section, the
FMCSA may suspend or revoke its op-
erating authority until it meets those
requirements.

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §365.509 was amended by revising
paragraph (a), effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:
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§365.509 Requirement to notify FMCSA of
change in applicant information.

(a) A motor carrier subject to this subpart
must notify FMCSA of any changes or cor-
rections to the information in parts I, IA, or
II of Form OP-1(MX), or in Form BOC-3—
Designation of Agents—Motor Carriers, Bro-
kers and Freight Forwarders, during the ap-
plication process or after having been grant-
ed provisional operating authority. The car-
rier must notify FMCSA in writing within 30
days of the change or correction.

* * *

* *

§365.511 Requirement for CVSA in-
spection of vehicles during first
three consecutive years of perma-
nent operating authority.

A Mexico-domiciled motor carrier
granted permanent operating authority
must have its vehicles inspected by
Commercial Vehicle Safety Alliance
(CVSA)-certified inspectors every three
months and display a current inspec-
tion decal attesting to the successful
completion of such an inspection for at
least three consecutive years after re-
ceiving permanent operating authority
from the FMCSA.

APPENDIX A TO SUBPART E OF PART
366—EXPLANATION OF PRE-AUTHOR-
IZATION SAFETY AUDIT EVALUATION
CRITERIA FOR MEXICO-DOMICILED
MOTOR CARRIERS

I. GENERAL

(a) Section 350 of the Fiscal Year 2002 DOT
Appropriations Act (Pub. L. 107-87) directed
the FMCSA to perform a safety audit of each
Mexico-domiciled motor carrier before the
FMCSA grants the carrier provisional oper-
ating authority to operate beyond United
States municipalities and commercial zones
on the United States-Mexico international
border.

(b) The FMCSA will decide whether it will
conduct the safety audit at the Mexico-domi-
ciled motor carrier’s principal place of busi-
ness in Mexico or at a location specified by
the FMCSA in the United States, in accord-
ance with the statutory requirements that 50
percent of all safety audits must be con-
ducted onsite and on-site inspections cover
at least 50 percent of estimated truck traffic
in any year. All records and documents must
be made available for examination within 48
hours after a request is made. Saturdays,
Sundays, and Federal holidays are excluded
from the computation of the 48-hour period.

(c) The safety audit will include:

(1) Verification of available performance
data and safety management programs;
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(2) Verification of a controlled substances
and alcohol testing program consistent with
part 40 of this title;

(3) Verification of the carrier’s system of
compliance with hours-of-service rules in
part 395 of this subchapter, including record-
keeping and retention;

(4) Verification of proof of financial re-
sponsibility;

(5) Review of available data concerning the
carrier’s safety history, and other informa-
tion necessary to determine the carrier’s
preparedness to comply with the Federal
Motor Carrier Safety Regulations, parts 382
through 399 of this subchapter, and the Fed-
eral Hazardous Material Regulations, parts
171 through 180 of this title;

(6) Inspection of available commercial
motor vehicles to be used under provisional
operating authority, if any of these vehicles
have not received a decal required by
§385.103(c) of this subchapter;

(7) Evaluation of the carrier’s safety in-
spection, maintenance, and repair facilities

or management systems, including
verification of records of periodic vehicle in-
spections;

(8) Verification of drivers’ qualifications,
including confirmation of the validity of the
Licencia de Federal de Conductor of each
driver the carrier intends to assign to oper-
ate under its provisional operating author-
ity; and

(9) An interview of carrier officials to re-
view safety management controls and evalu-
ate any written safety oversight policies and
practices.

(d) To successfully complete the safety
audit, a Mexico-domiciled motor carrier
must demonstrate to the FMCSA that it has
the required elements in paragraphs (c)(2),
3), (4), (7), and (8) above and other basic safe-
ty management controls in place which func-
tion adequately to ensure minimum accept-
able compliance with the applicable safety
requirements. The FMCSA developed a
‘“‘safety audit evaluation criteria,”” which
uses data from the safety audit and roadside
inspections to determine that each applicant
for provisional operating authority has basic
safety management controls in place.

(e) The safety audit evaluation process de-
veloped by the FMCSA is used to:

(1) Evaluate basic safety management con-
trols and determine if each Mexico-domiciled
carrier and each driver is able to operate
safely in the United States beyond munici-
palities and commercial zones on the United
States-Mexico international border; and

(2) Identify motor carriers and drivers who
are having safety problems and need im-
provement in their compliance with the
FMCSRs and the HMRs, before FMCSA
grants the carriers provisional operating au-
thority to operate beyond United States mu-
nicipalities and commercial zones on the
United States-Mexico international border.
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II. SOURCE OF THE DATA FOR THE SAFETY
AUDIT EVALUATION CRITERIA

(a) The FMCSA’s evaluation criteria are
built upon the operational tool known as the
safety audit. The FMCSA developed this tool
to assist auditors and investigators in as-
sessing the adequacy of a Mexico-domiciled
carrier’s basic safety management controls.

(b) The safety audit is a review of a Mex-
ico-domiciled motor carrier’s operation and
is used to:

(1) Determine if a carrier has the basic
safety management controls required by 49
U.S.C. 31144;

(2) Meet the requirements of section 350 of
the DOT Appropriations Act; and

(3) In the event that a carrier is found not
to be in compliance with applicable FMCSRs
and HMRs, the safety audit can be used to
educate the carrier on how to comply with
U.S. safety rules.

(c) Documents such as those contained in
driver qualification files, records of duty sta-
tus, vehicle maintenance records, and other
records are reviewed for compliance with the
FMCSRs and HMRs. Violations are cited on
the safety audit. Performance-based infor-
mation, when available, is utilized to evalu-
ate the carrier’s compliance with the vehicle
regulations. Recordable accident informa-
tion is also collected.

III. OVERALL DETERMINATION OF THE CAR-
RIER’S BASIC SAFETY MANAGEMENT CON-
TROLS

(a) The carrier will not be granted provi-
sional operating authority if the FMCSA
fails to:

(1) Verify a controlled substances and alco-
hol testing program consistent with part 40
of this title;

(2) Verify a system of compliance with
hours-of-service rules of this subchapter, in-
cluding recordkeeping and retention;

(3) Verify proof of financial responsibility;

(4) Verify records of periodic vehicle in-
spections; and

(5) Verify drivers’ qualifications of each
driver the carrier intends to assign to oper-
ate under such authority, as required by
parts 383 and 391 of this subchapter, includ-
ing confirming the validity of each driver’s
Licencia de Federal de Conductor.

(b) If the FMCSA confirms each item under
III (a)(1) through (5) above, the carrier will
be granted provisional operating authority,
except if FMCSA finds the carrier has inad-
equate basic safety management controls in
at least three separate factors described in
part IV below. If FMCSA makes such a deter-
mination, the carrier’s application for provi-
sional operating authority will be denied.

IV. EVALUATION OF REGULATORY COMPLIANCE

(a) During the safety audit, the FMCSA
gathers information by reviewing a motor
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carrier’s compliance with ‘“‘acute’ and ‘‘crit-
ical” regulations of the FMCSRs and HMRs.

(b) Acute regulations are those where non-
compliance is so severe as to require imme-
diate corrective actions by a motor carrier
regardless of the overall basic safety man-
agement controls of the motor carrier.

(c) Critical regulations are those where
noncompliance relates to management and/
or operational controls. These are indicative
of breakdowns in a carrier’s management
controls.

(d) The list of the acute and critical regu-
lations, which are used in determining if a
carrier has basic safety management con-
trols in place, is included in Appendix B, VII.
List of Acute and Critical Regulations to
part 385 of this subchapter.

(e) Noncompliance with acute and critical
regulations are indicators of inadequate
safety management controls and usually
higher than average accident rates.

(f) Parts of the FMCSRs and the HMRs
having similar characteristics are combined
together into six regulatory areas called
“factors.” The regulatory factors, evaluated
on the adequacy of the carrier’s safety man-
agement controls, are:

(1) Factor 1—General: Parts 387 and 390;

(2) Factor 2—Driver: Parts 382, 383 and 391;

(3) Factor 3—Operational: Parts 392 and
395;

(4) Factor 4—Vehicle: Part 393, 396 and in-
spection data for the last 12 months;

(5) Factor 5—Hazardous Materials: Parts
171, 177, 180 and 397; and

(6) Factor 6—Accident: Recordable Acci-
dent Rate per Million Miles.

(g) For each instance of noncompliance
with an acute regulation, 1.5 points will be
assessed.

(h) For each instance of noncompliance
with a critical regulation, 1 point will be as-
sessed.

(i) Vehicle Factor. (1) When at least three
vehicle inspections are recorded in the Motor
Carrier Management Information System
(MCMIS) during the twelve months before
the safety audit or performed at the time of
the review, the Vehicle Factor (part 396) will
be evaluated on the basis of the Out-of-Serv-
ice (O0OS) rates and noncompliance with
acute and critical regulations. The results of
the review of the OOS rate will affect the Ve-
hicle Factor as follows:

(i) If the motor carrier has had at least
three roadside inspections in the twelve
months before the safety audit, and the vehi-
cle OOS rate is 34 percent or higher, one
point will be assessed against the carrier.
That point will be added to any other points
assessed for discovered noncompliance with
acute and critical regulations of part 396 to
determine the carrier’s level of safety man-
agement control for that factor.

(ii) If the motor carrier’s vehicle OOS rate
is less than 34 percent, or if there are less
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than three inspections, the determination of
the carrier’s level of safety management
controls will only be based on discovered
noncompliance with the acute and critical
regulations of part 396.

(2) Over two million inspections occur on
the roadside each year in the United States.
This vehicle inspection information is re-
tained in the MCMIS and is integral to eval-
uating motor carriers’ ability to successfully
maintain their vehicles, thus preventing
them from being placed OOS during roadside
inspections. Each safety audit will continue
to have the requirements of part 396, Inspec-
tion, Repair, and Maintenance, reviewed as
indicated by the above explanation.

(j) Accident Factor. (1) In addition to the
five regulatory factors, a sixth factor is in-
cluded in the process to address the accident
history of the motor carrier. This factor is
the recordable accident rate, which the car-
rier has experienced during the past 12
months. Recordable accident, as defined in 49
CFR 390.5, means an accident involving a
commercial motor vehicle operating on a
public road in interstate or intrastate com-
merce which results in a fatality; a bodily
injury to a person who, as a result of the in-
jury, immediately receives medical treat-
ment away from the scene of the accident; or
one or more motor vehicles incurring dis-
abling damage as a result of the accident re-
quiring the motor vehicle to be transported
away from the scene by a tow truck or other
motor vehicle.

(2) Experience has shown that urban car-
riers, those motor carriers operating entirely
within a radius of less than 100 air miles
(normally urban areas), have a higher expo-
sure to accident situations because of their
environment and normally have higher acci-
dent rates.

(3) The recordable accident rate will be
used in determining the carrier’s basic safety
management controls in Factor 6, Accident.
It will be used only when a carrier incurs two
or more recordable accidents within the 12
months before the safety audit. An urban
carrier (a carrier operating entirely within a
radius of 100 air miles) with a recordable rate
per million miles greater than 1.7 will be
deemed to have inadequate basic safety man-
agement controls for the accident factor. All
other carriers with a recordable accident
rate per million miles greater than 1.5 will
be deemed to have inadequate basic safety
management controls for the accident fac-
tor. The rates are the result of roughly dou-
bling the United States national average ac-
cident rate in Fiscal Years 1994, 1995, and
1996.

(4) The FMCSA will continue to consider
preventability when a new entrant contests
the evaluation of the accident factor by pre-
senting compelling evidence that the record-
able rate is not a fair means of evaluating its
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accident factor. Preventability will be deter-
mined according to the following standard:
“If a driver, who exercises normal judgment
and foresight, could have foreseen the possi-
bility of the accident that in fact occurred,
and avoided it by taking steps within his/her
control which would not have risked causing
another kind of mishap, the accident was
preventable.”’

(k) Factor Ratings. (1) The following table
shows the five regulatory factors, parts of
the FMCSRs and HMRs associated with each
factor, and the accident factor. Each car-
rier’s level of basic safety management con-
trols with each factor is determined as fol-
lows:

(i) Factor 1—General: Parts 390 and 387;

(ii) Factor 2—Driver: Parts 382, 383, and 391;

(iii) Factor 3—Operational: Parts 392 and
395;

(iv) Factor 4—Vehicle: Parts 393, 396 and
the Out of Service Rate;

(v) Factor 5—Hazardous Materials:
171, 177, 180 and 397; and

(vi) Factor 6—Accident: Recordable Acci-
dent Rate per Million Miles;

(2) For paragraphs IV (k)(1)(i) through (v)
(Factors 1 through 5), if the combined viola-
tions of acute and or critical regulations for
each factor is equal to three or more points,
the carrier is determined not to have basic
safety management controls for that indi-
vidual factor.

(3) For paragraphs IV (k)(1)(vi), if the re-
cordable accident rate is greater than 1.7 re-
cordable accidents per million miles for an
urban carrier (1.5 for all other carriers), the
carrier is determined to have inadequate
basic safety management controls.

(1) Notwithstanding FMCSA verification of
the items listed in part III (a)(1) through (5)
above, if the safety audit determines the car-
rier has inadequate basic safety management
controls in at least three separate factors de-
scribed in part IV, the carrier’s application
for provisional operating authority will be
denied. For example, FMCSA evaluates a
carrier finding:

(1) One instance of noncompliance with a
critical regulation in part 387 scoring one
point for Factor 1;

(2) Two instances of noncompliance with
acute regulations in part 382 scoring three
points for Factor 2;

(3) Three instances of noncompliance with
critical regulations in part 396 scoring three
points for Factor 4; and

(4) Three instances of noncompliance with
acute regulations in parts 171 and 397 scoring
four and one-half (4.5) points for Factor 5.

Under this example, the carrier will not re-
ceive provisional operating authority be-
cause it scored three or more points for Fac-
tors 2, 4, and 5 and FMCSA determined the
carrier had inadequate basic safety manage-
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ment controls in at least three separate fac-
tors.

[67 FR 12714, Mar. 19, 2002, as amended at 78
FR 58478, Sept. 24, 2013]

PART 366—DESIGNATION OF
PROCESS AGENT

Sec.
366.1
366.2
366.3
366.4

Applicability.

Form of designation.
Eligible persons.
Required States.

366.5 Blanket designations.
366.6 Cancellation or change.

AUTHORITY: 49 U.S.C. 13303, 13304, and 14704;
and 49 CFR 1.87.

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, the authority citation for part 366
was revised, effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 49 U.S.C. 502, 503, 13303, 13304
and 13908; and 49 CFR 1.87.

SOURCE: 556 FR 11197, Mar. 27, 1990, unless
otherwise noted. Redesignated at 61 FR 54707,
Oct. 21, 1996.

EDITORIAL NOTE: Nomenclature changes to
part 366 appear at 66 FR 49870, Oct. 1, 2001.

§366.1 Applicability.

These rules, relating to the filing of
designations of persons upon whom
court process may be served, govern
motor carriers and brokers and, as of
the moment of succession, their fidu-
ciaries (as defined at 49 CFR 387.319(a)).

[66 FR 11197, Mar. 27, 1990. Redesignated at 61
FR 54707, Oct. 21, 1996; 62 FR 49940, Sept. 24,
1997]

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §366.1 was revised, effective Aug. 23,
2015. For the convenience of the user, the re-
vised text is set forth as follows:

§366.1 Applicability.

The rules in this part, relating to the filing
of designations of persons upon whom court
or Agency process may be served, apply to
for-hire and private motor carriers, brokers,
freight forwarders and, as of the moment of
succession, their fiduciaries (as defined at 49
CFR 387.319(a)).

§366.2 Form of designation.

Designations shall be made on Form
BOC-3, Designation of Agent for Service
of Process. Only one completed current
form may be on file. It must include all
States for which agent designations are
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required. One copy must be retained by
the carrier or broker at its principal
place of business.

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §366.2 was revised, effective Apr. 25,
2016. For the convenience of the user, the re-
vised text is set forth as follows:

§366.2 Form of designation.

(a) Designations shall be made on Form
BOC-3—Designation of Agents—Motor Car-
riers, Brokers and Freight Forwarders. Only
one completed current form may be on file.
It must include all States for which agent
designations are required. One copy must be
retained by the carrier, broker or freight for-
warder at its principal place of business.

(b) Private motor carriers and for-hire
motor carriers engaged in transportation ex-
empt from economic regulation by FMCSA
under 49 U.S.C. chapter 135 that are reg-
istered with FMCSA as of October 22, 2013
must file a Form BOC-3 designation by no
later than April 25, 2016. Failure to file a des-
ignation in accordance with this paragraph
will result in deactivation of the carrier’s
USDOT Number.

§366.3 Eligible persons.

All persons (as defined at 49 U.S.C.
13102(16)) designated must reside or
maintain an office in the State for
which they are designated. If a State
official is designated, evidence of his
willingness to accept service of process
must be furnished.

[656 FR 11197, Mar. 27, 1990. Redesignated at 61
FR 54707, Oct. 21, 1996; 62 FR 49940, Sept. 24,
1997]

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §366.3 was revised, effective Aug. 23,
2015. For the convenience of the user, the re-
vised text is set forth as follows:

§366.3 Eligible persons.

All persons (as defined at 49 U.S.C.
13102(18)) designated as process agents must
reside in or maintain an office in the State
for which they are designated. If a State offi-
cial is designated, evidence of his or her will-
ingness to accept service of process must be
furnished.

§366.4 Required States.

(a) Motor carriers. Every motor car-
rier (of property or passengers) shall
make a designation for each State in
which it is authorized to operate and
for each State traversed during such
operations. Every motor carrier (in-
cluding private carriers) operating in
the United States in the course of
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transportation between points in a for-
eign country shall file a designation for
each State traversed.

(b) Brokers. Every broker shall make
a designation for each State in which
its offices are located or in which con-
tracts will be written.

[66 FR 11197, Mar. 27, 1990, as amended at 55
FR 47338, Nov. 13, 1990]

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §366.4 was revised, effective Aug. 23,
2015. For the convenience of the user, the re-
vised text is set forth as follows:

§366.4 Required States.

(a) Motor carriers. Every motor carrier
must designate process agents for all 48 con-
tiguous States and the District of Columbia,
unless its operating authority registration is
limited to fewer than 48 States and DC When
a motor carrier’s operating authority reg-
istration is limited to fewer than 48 States
and DC, it must designate process agents for
each State in which it is authorized to oper-
ate and for each State traversed during such
operations. Every motor carrier operating in
the United States in the course of transpor-
tation between points in a foreign country
shall file a designation for each State tra-
versed.

(b) Brokers. Every broker shall make a des-
ignation for each State, including DC, in
which its offices are located or in which con-
tracts will be written.

(c) Freight forwarders. Every freight for-
warder shall make a designation for each
State, including DC, in which its offices are
located or in which contracts will be written.

§366.5 Blanket designations.

Where an association or corporation
has filed with the FMCSA a list of
process agents for each State, motor
carriers may make the required des-
ignations by using the following state-
ment:

Those persons named in the list of process
agents on file with the Federal Motor Carrier
Safety Administration by

(Name of association or corporation) and any
subsequently filed revisions thereof, for the
States in which this carrier is or may be au-
thorized to operate, including States tra-
versed during such operations, except those
States for which individual designations are
named.

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §366.5 was revised, effective Aug. 23,
2015. For the convenience of the user, the re-
vised text is set forth as follows:
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§366.5 Blanket designations.

Where an association or corporation has
filed with the FMCSA a list of process agents
for each State and DC (blanket agent), motor
carriers, brokers and freight forwarders may
make the required designations by using the
following statement:

I designate those persons named in the list
of process agents on file with the Federal
Motor Carrier Safety Administration

by

(name of association or corporation)

and any subsequently filed revisions thereof,
for the States in which this carrier is or may
be authorized to operate (or arrange) as an
entity of motor vehicle transportation, in-
cluding States traversed during such oper-
ations, except those States for which indi-
vidual designations are named.

§366.6 Cancellation or change.

A designation may be canceled or changed
only by a new designation except that, where
a carrier or broker ceases to be subject to
§366.4 in whole or in part for 1 year, designa-
tion is no longer required and may be can-
celed without making another designation.

[656 FR 11197, Mar. 27, 1990. Redesignated at 61
FR 54707, Oct. 21, 1996; 62 FR 49940, Sept. 24,
1997]

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, §366.6 was revised, effective Aug. 23,
2015. For the convenience of the user, the re-
vised text is set forth as follows:

§366.6 Cancellation or change.

(a) A designation may be canceled or
changed only by a new designation made by
the motor carrier, broker, or freight for-
warder, or by the process agent or company
filing a blanket designation in accordance
with §366.5. However, where a motor carrier,
broker or freight forwarder’s USDOT Num-
ber is inactive for at least 1 year, designa-
tion is no longer required and may be can-
celed without making another designation.

(b) A change to a designation, such as
name, address, or contact information, must
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be reported to FMCSA within 30 days of the
change.

(c) Whenever a motor carrier, broker or
freight forwarder changes it name, address,
or contact information, it must report the
change to its process agents and/or the com-
pany making a blanket designation on its be-
half in accordance with §366.5 within 30 days
of the change.

(d) Whenever a process agent and/or com-
pany making a blanket designation on behalf
of a motor carrier, broker, or freight for-
warder terminates its contract or relation-
ship with the entity, it should report the ter-
mination to FMCSA within 30 days of the
termination. If process agents and/or blanket
agents do not keep their information up to
date, FMCSA may withdraw its approval of
their authority to make process agent des-
ignations with the Agency.

PART 367—STANDARDS FOR
REGISTRATION WITH STATES

Subpart A [Reserved]

Subpart B—Fees Under the Unified Carrier
Registration Plan and Agreement

Sec.

367.20 Fees under the Unified Carrier Reg-
istration Plan and Agreement for each
registration year until any subsequent
adjustment in the fees becomes effective.

367.30 Fees under the Unified Carrier Reg-
istration Plan and Agreement for reg-
istration years beginning in 2010.

AUTHORITY: 49 U.S.C. 13301, 14504a; and 49
CFR 1.87.

SOURCE: 58 FR 28933, May 18, 1993, unless
otherwise noted. Redesignated at 61 FR 54707,
Oct. 21, 1996.

EDITORIAL NOTE: Nomenclature changes to
part 367 appear at 66 FR 49870, Oct. 1, 2001.

Subpart A [Reserved]
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Subpart B—Fees Under the Unified Carrier Registration Plan and
Agreement
§367.20 Fees under the Unified Carrier Registration Plan and Agreement for
each registration year until any subsequent adjustment in the fees becomes ef-
fective.

FEES UNDER THE UNIFIED CARRIER REGISTRATION PLAN AND AGREEMENT FOR EACH REGISTRATION

YEAR

Fee per company
Number of commercial motor vehicles for exempt or non-

Bracket owned or operated by exempt or non-ex- | exempt motor car- f'zﬁebfoire(r:%rﬁ):;sx

empt motor carrier, motor private carrier, | rier, motor private ing compan
or freight forwarder carrier, or freight 9 pany
forwarder

Bl e | 072 s $39 $39
B2 e | 37D e 116
B3 s 231
B4 ..t 806
B5 s 101-1,000 3,840
B6 ..ot 1,001 and abo 37,500

[72 FR 48590, Aug. 24, 2007, as amended at 73 FR 10158, Feb. 26, 2008]

§367.30 Fees under the Unified Carrier Registration Plan and Agreement for reg-
istration years beginning in 2010.

FEES UNDER THE UNIFIED CARRIER REGISTRATION PLAN AND AGREEMENT FOR EACH REGISTRATION

YEAR
Fee per entity for
Number of commercial motor vehicles exempt or non- "
Bracket owned or operated by exempt or non-ex- exempt motor E?gkgsgf?égiaor
empt motor carrier, motor private carrier, | carrier, motor pri- compan 9
or freight forwarder vate carrier, or pany
freight forwarder
0-2 s $76 $76
3-5 . . 227
6-20 ...... 452
21-100 ... 1,576
101-1,000 ...... . 7,511
B6 ....... 1,001 and above .........cccoveeiiiiiiicice 73,346

[75 FR 22012, Apr. 27, 2010] 368.5 Re-registration of certain carriers
holding certificates of registration.

368.6 FMCSA action on an application.

368.7 Requirement to carry certificate of
registration in the vehicle.

368.8 Appeals.

AUTHORITY: 49 U.S.C. 13301 and 13902; Pub.
L. 106-159, 113 Stat. 1748; and 49 CFR 1.87.

EFFECTIVE DATE NOTE: At 78 FR 52647, Aug.
23, 2013, the authority citation for part 368
was revised, effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:

AUTHORITY: 49 U.S.C. 13301, 13902 and 13908;
Pub. L. 106-159, 113 Stat. 1748; and 49 CFR
1.87.

SOURCE: 67 FR 12660, Mar. 19, 2002, unless
otherwise noted.

PART 368—APPLICATION FOR A
CERTIFICATE OF REGISTRATION
TO OPERATE IN MUNICIPALITIES
IN THE UNITED STATES ON THE
UNITED STATES-MEXICO INTER-
NATIONAL BORDER OR WITHIN
THE COMMERCIAL ZONES OF
SUCH MUNICIPALITIES.

Sec.

368.1 Certificate of registration.

368.2 Definitions.

368.3 Applying for a certificate of registra-
tion.

368.4 Requirement to notify FMCSA of
change in applicant information.
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§368.1 Certificate of registration.

(a) A Mexico-domiciled motor carrier
must apply to the FMCSA and receive
a Certificate of Registration to provide
interstate transportation in munici-
palities in the United States on the
United States-Mexico international
border or within the commercial zones
of such municipalities as defined in 49
U.S.C. 13902(c)(4)(A).

(b) A certificate of registration per-
mits only interstate transportation of
property in municipalities in the
United States on the United States-
Mexico international border or within
the commercial zones of such munici-
palities. A holder of a Certificate of
Registration who operates a vehicle be-
yond this area is subject to applicable
penalties and out-of-service orders.

§368.2 Definitions.

Interstate transportation means trans-
portation described at 49 U.S.C. 13501,
and transportation in the TUnited
States otherwise exempt from the Sec-
retary’s jurisdiction under 49 U.S.C.
13506(b)(1).

Mezxico-domiciled motor carrier means a
motor carrier of property whose prin-
cipal place of business is located in
Mexico.

§368.3 Applying for a certificate of
registration.

(a) If you wish to obtain a certificate
of registration under this part, you
must submit an application that in-
cludes the following:

(1) Form OP-2—Application for Mexi-
can Certificate of Registration for For-
eign Motor Carriers and Foreign Motor
Private Carriers Under 49 U.S.C. 13902;

(2) Form MCS-150—Motor Carrier
Identification Report; and

(3) A notification of the means used
to designate process agents, either by
submission in the application package
of Form BOC-3—Designation of
Agents—Motor Carriers, Brokers and
Freight Forwarders or a letter stating
that the applicant will use a process
agent service that will submit the
Form BOC-3 electronically.

(b) The FMCSA will only process
your application for a Certificate of
Registration if it meets the following
conditions:
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(1) The application must be com-
pleted in English;

(2) The information supplied must be
accurate and complete in accordance
with the instructions to the Form OP-
2, Form MCS-150 and Form BOC-3;

(3) The application must include all
the required supporting documents and
applicable certifications set forth in
the instructions to the Form OP-2,
Form MCS-150 and Form BOC-3;

(4) The application must include the
filing fee payable to the FMCSA in the
amount set forth in 49 CFR 360.3(f)(1);
and

(5) The application must be signed by
the applicant.

(c) If you fail to furnish the complete
application as described under para-
graph (b) of this section your applica-
tion may be rejected.

(d) If you submit false information
under this section, you will be subject
to applicable Federal penalties.

(e) You must submit the application
to the address provided in the instruc-
tions to the Form OP-2.

(f) You may obtain the application
described in paragraph (a) of this sec-
tion from any FMCSA Division Office
or download it from the FMCSA web
site at: http://www.fmesa.dot.gov/
factsfigs/formspubs.htm.

EFFECTIVE DATE NOTE: At 78 FR 52648, Aug.
23, 2013, §365.507 was amended by revising
paragraphs (a), (b), and (f) and removing
paragraph (e), effective Aug. 23, 2015. For the
convenience of the user, the revised text is
set forth as follows:

§368.3 Applying for a certificate of registra-
tion.

(a) If you wish to obtain a certificate of
registration under this part, you must elec-
tronically file an application that includes
the following:

(1) Form MCSA-1—FMCSA Registration/
Update (USDOT Number—(Operating Au-
thority Application)).

(2) Form BOC-3—Designation of Agents—
Motor Carriers, Brokers and Freight For-
warders or indicate on the application that
the applicant will use a process agent service
that will submit the Form BOC-3 electroni-
cally.

(b) The FMCSA will only process your ap-
plication for a Certificate of Registration if
it meets the following conditions:

(1) The application must be completed in
English;
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(2) The information supplied must be accu-
rate and complete in accordance with the in-
structions to Form MCSA-1 and Form BOC-
3.

(3) The application must include all the re-
quired supporting documents and applicable
certifications set forth in the instructions to
Form MCSA-1 and Form BOC-3.

§368.4 Requirement to notify FMCSA
of change in applicant information.

(a) You must notify the FMCSA of
any changes or corrections to the in-
formation in Parts I, IA or II sub-
mitted on the Form OP-2 or the Form
BOC-3—Designation of Agents—Motor
Carriers, Brokers and Freight For-
warders during the application process
or while you have a Certificate of Reg-
istration. You must notify the FMCSA
in writing within 45 days of the change
or correction.

(b) If you fail to comply with para-
graph (a) of this section, the FMCSA
may suspend or revoke the Certificate
of Registration until you meet those
requirements.

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug.
23, 2013, §368.4 was amended by revising para-
graph (a), effective Aug. 23, 2015. For the con-
venience of the user, the revised text is set
forth as follows:

§368.4 Requirement to notify FMCSA of
change in applicant information.

(a) You must notify FMCSA of any changes
or corrections to the information in Section
A of Form MCSA-1—FMCSA Registration/
Update (USDOT Number—Operating Author-
ity Application), or the Form BOC-3, Des-
ignation of Agents-Motor Carriers, Brokers
and Freight Forwarders, during the applica-
tion process or while you have a Certificate
of Registration. You must notify FMCSA in
writing within 30 days of the change or cor-
rection.

* * *

* *

§368.5 Re-registration of certain car-
riers holding certificates of reg-
istration.

(a) Each holder of a certificate of reg-
istration that permits operations only
in municipalities in the United States
along the United States-Mexico inter-
national border or in commercial zones
of such municipalities issued before
April 18, 2002, who wishes to continue
solely in those operations must submit
an application according to procedures
established under §368.3 of this part,
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except the filing fee in paragraph (b)(4)
of that section is waived. You must file
your application by October 20, 2003.

(b) The FMCSA may suspend or re-
voke the certificate of registration of
any registrant that fails to comply
with the procedures set forth in this
section.

(c) Certificates of registration issued
before April 18, 2002, remain valid until
the FMCSA acts on the OP-2 applica-
tion filed according to paragraph (a) of
this section.

§368.6 FMCSA action on the applica-
tion.

(a) The Federal Motor Carrier Safety
Administration will review the applica-
tion for correctness, completeness, and
adequacy of information. Non-material
errors will be corrected without notice
to the applicant. Incomplete applica-
tions may be rejected.

(b) If the applicant does not require
or is not eligible for a Certificate of
Registration, the FMCSA will deny the
application and notify the applicant.

(c) The FMCSA will validate the ac-
curacy of information and certifi-
cations provided in the application
against data maintained in databases
of the governments of Mexico and the
United States.

(d) If the FMCSA determines that the
application and certifications dem-
onstrate that the application is con-
sistent with the FMCSA’s safety fit-
ness policy, it will issue a provisional
Certificate of Registration, including a
distinctive USDOT Number that identi-
fies the motor carrier as permitted to
provide interstate transportation of
property solely in municipalities in the
United States on the U.S.-Mexico
international border or within the
commercial zones of such municipali-
ties.

(e) The FMCSA may issue a perma-
nent Certificate of Registration to the
holder of a provisional Certificate of
Registration no earlier than 18 months
after the date of issuance of the Certifi-
cate and only after completion to the
satisfaction of the FMCSA of the safe-
ty monitoring system for Mexico-domi-
ciled carriers set out in subpart B of
part 385 of this subchapter.
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(f) Notice of the authority sought
will not be published in either the FED-
ERAL REGISTER or the FMCSA Register.
Protests or comments will not be al-
lowed. There will be no oral hearings.

§368.7 Requirement to carry -certifi-
cate of registration in the vehicle.

A holder of a Certificate of Registra-
tion must maintain a copy of the Cer-
tificate of Registration in any vehicle
providing transportation service within
the scope of the Certificate, and make
it available upon request to any State
or Federal authorized inspector or en-
forcement officer.

§368.8 Appeals.

An applicant has the right to appeal
denial of the application. The appeal
must be in writing and specify in detail
why the agency’s decision to deny the
application was wrong. The appeal
must be filed with the Director, Office
of Data Analysis and Information Sys-
tems within 20 days of the date of the
letter denying the application. The de-
cision of the Director will be the final
agency order.

EFFECTIVE DATE NOTE: At 78 FR 52649, Aug.
23, 2013, §368.8 was amended by revised, effec-
tive Aug. 23, 2015. For the convenience of the
user, the revised text is set forth as follows:

§368.8 Appeals.

An applicant has the right to appeal denial
of the application. The appeal must be in
writing and specify in detail why the Agen-
cy’s decision to deny the application was
wrong. The appeal must be filed with the
FMCSA, Office of Registration and Safety
Information within 20 days of the date of the
letter denying the application. The decision
of the Director will be the final Agency
order.

PART 369—REPORTS OF MOTOR
CARRIERS

Sec.

369.1 Annual reports of motor carriers of
property, motor carriers of household
goods, and dual property carriers.

369.2 Classification of carriers—motor car-
riers of property, household goods car-
riers, and dual property carriers.

369.3 Classification of carriers—motor car-
riers of passengers.

369.4 Annual and quarterly reports of Class
I carriers of passengers.

369.5 Records.
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369.6 Address.

369.8 Requests for exemptions from filing.

369.9 Requests for exemptions from public
release.

369.10 Public release of motor carrier of
property data.

369.11 Quarterly reports of passenger reve-
nues, expenses, and statistics.

AUTHORITY: 49 U.S.C. 14123; 49 CFR 1.87.

§369.1 Annual reports of motor car-
riers of property, motor carriers of
household goods, and dual property
carriers.

(a) Annual Report Form M. All class 1
and class II common and contract car-
riers of property, including household
goods and dual property motor car-
riers, must file Motor Carrier Annual
Report Form M (Form M). Carriers
must file the annual report on or be-
fore March 31 of the year following the
year to which it relates. For classifica-
tion criteria, see §369.2.

(b) Quarterly Report Form QFR. All
class I common motor carriers of prop-
erty and class I household goods motor
carriers must file Motor Carrier Quar-
terly Report Form QFR (Form QFR).
The quarterly accounting periods end
on March 31, June 30, September 30,
and December 31. The quarterly reports
must be filed within 30 calendar days
after the end of the reporting quarter.

(c) Where to file reports. Carriers must
file the quarterly and annual reports
with the Federal Motor Carrier Safety
Administration at the address in §369.6.
You can obtain blank copies of the re-
port forms from the Federal Motor Car-
rier Safety Administration.

[64 FR 13921, Mar. 23, 1999. Redesignated at 71
FR 45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.2 Classification of carriers—
motor carriers of property, house-
hold goods carriers, and dual prop-
erty carriers.

(a) Common and contract motor car-
riers of property are grouped into the
following three classes:

Class I. Carriers having annual car-
rier operating revenues (including
interstate and intrastate) of $10 million
or more after applying the revenue
deflator formula in Note A.

Class II. Carriers having annual car-
rier operating revenues (including
interstate and intrastate) of at least $3
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million but less than $10 million after
applying the revenue deflator formula
in Note A.

Class III. Carriers having annual car-
rier operating revenues (including
interstate and intrastate) of less than
$3 million after applying the revenue
deflator formula in Note A.

(b)(1) The class to which any carrier
belongs shall be determined by annual
carrier operating revenues (excluding
revenues from private carriage, com-
pensated intercorporate hauling, and
leasing vehicles with drivers to private
carriers) after applying the revenue
deflator formula in Note A. Upward
and downward classification will be ef-
fective as of January 1 of the year im-
mediately following the third consecu-
tive year of revenue qualification.

(2) Any carrier which begins new op-
erations by obtaining operating au-
thority not previously held or extends
its existing authority by obtaining ad-
ditional operating rights shall be clas-
sified in accordance with a reasonable
estimate of its annual carrier oper-
ating revenues after applying the rev-
enue deflator formula shown in Note A.

(3) When a business combination oc-
curs such as a merger, reorganization,
or consolidation, the surviving carrier
shall be reclassified effective as of Jan-
uary 1 of the next calendar year on the
basis of the combined revenues for the

Current year's annual

1994 average PPI

§369.3

year when the combination occurred
after applying the revenue deflator for-
mula shown in Note A.

(4) Carriers must notify the Federal
Motor Carrier Safety Administration
(FMCSA) of any change in classifica-
tion or any change in annual operating
revenues that would cause a change in
classification. The carrier may request
a waiver or an exception from these
regulations in unusual or extenuating
circumstances, where the classification
process will unduly burden the carrier,
such as partial liquidation or curtail-
ment or elimination of contracted
services. The request must be in writ-
ing, specifying the conditions justi-
fying the waiver or exception. FMCSA
will notify the carriers of any change
in classification.

(5) Carriers not required to file an
Annual Report Form M may be re-
quired to file the Worksheet for Calcu-
lating Carrier Classification. All car-
riers will be notified of any classifica-
tion changes.

NoTE TO §369.2 Each carrier’s operating
revenues will be deflated annually using the
Producer Price Index (PPI) of Finished
Goods before comparing those revenues with
the dollar revenue limits prescribed in para-
graph (a) of this section. The PPI is pub-
lished monthly by the Bureau of Labor Sta-
tistics. The formula to be applied is as fol-
lows:

Adjusted annual

operating revenues

Current year's average PPI

~ operating revenues

[62 FR 10383, Apr. 1, 1987, as amended at 59 FR 5111, Feb. 3, 1994; 59 FR 49848, Sept. 30, 1994.
Redesignated at 63 FR 52193, Sept. 30, 1998, and amended at 64 FR 13921, 13922, Mar. 23, 1999;
68 FR 4719, Jan. 30, 2003. Redesignated at 71 FR 45742, Aug. 10, 2006, and amended at 71 FR

45743, Aug. 10, 2006; 78 FR 58478, Sept. 24, 2013]

§369.3 Classification of carriers—
motor carriers of passengers.

(a) Common and contract carriers of
passengers are grouped into the fol-
lowing two classes:

Class I—Carriers having average an-
nual gross transportation operating
revenues (including interstate and
intrastate) of $6 million or more from
passenger motor carrier operations
after applying the revenue deflator for-
mula as shown in the Note.
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Class II—Carriers having average an-
nual gross transportation operating
revenues (including interstate or intra-
state) of less than $56 million from pas-
senger motor carrier operations after
applying the revenue deflator formula
as shown in the Note.

(b)(1) The class to which any carrier
belongs shall be determined by annual
carrier operating revenues after apply-
ing the revenue deflator formula as
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shown in the Note. Upward and down-
ward reclassification will be effective
as of January 1 of the year imme-
diately following the third consecutive
year of revenue qualification.

(2) Any carrier which begins new op-
erations (obtains operating authority
not previously held) or extends its ex-
isting authority (obtains additional op-
erating rights) shall be classified in ac-
cordance with a reasonable estimate of
its annual carrier operating revenues
after applying the revenue deflator for-
mula shown in the Note.

(3) When a business combination oc-
curs, such as a merger, reorganization,
or consolidation, the surviving carrier
shall be reclassified effective as of Jan-
uary 1 of the next calendar year on the
basis of the combined revenues for the
yvear when the combination occurred
after applying the revenue deflator for-
mula shown in the Note.

(4) Carriers shall notify the FMCSA
of any change in classification or when
their annual operating revenues exceed
the Class II limit by writing to the
Federal Motor Carrier Safety Adminis-
tration at the address in §369.6. In un-

Current year' s annual

1986 average PPI
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usual circumstances where the classi-
fication regulations and reporting re-
quirements will unduly burden the car-
rier, the carrier may request from the
FMCSA a waiver from these regula-
tions. This request shall be in writing
specifying the conditions justifying the
waiver. The FMCSA then shall notify
carriers of any change in classification
or reporting requirements.

(¢c) For classification purposes, the
FMCSA shall publish in the FEDERAL
REGISTER annually an index number
which shall be used for adjusting gross
annual operating revenues. The index
number (deflator) is based on the Pro-
ducer Price Index of Finished Goods
and is used to eliminate the effects of
inflation from the classification proc-
ess.

NoTE TO §369.3 Each carrier’s operating
revenues will be deflated annually using the
Producer Price Index (PPI) of Finished
Goods before comparing them with the dollar
revenue limits prescribed in paragraph (a) of
this section. The PPI is published monthly
by the Bureau of Labor Statistics. The for-
mula to be applied is as follows:

Adjusted annual

operating revenues

Current year's average PPI

~ operating revenues

[63 FR 4029, Feb. 11, 1988. Redesignated at 63 FR 52193, Sept. 30, 1998, and amended at 68 FR
4719, Jan. 30, 2003. Redesignated at 71 FR 45742, Aug. 10, 2006, and amended at 71 FR 45743, Aug.

10, 2006; 78 FR 58478, Sept. 24, 2013]

§369.4 Annual and quarterly reports
of Class I carriers of passengers.

(a) All Class I motor carriers of pas-
sengers shall complete and file Motor
Carrier Quarterly and Annual Report
Form MP-1 for Motor Carriers of Pas-
sengers (Form MP-1). Other than Class
I carriers are not required to file Form
MP-1.

(b) Motor Carrier Quarterly and An-
nual Report Form MP-1 shall be used
to file both quarterly and annual se-
lected motor carrier data. The annual
accounting period shall be based either
(1) on the 31st day of December in each
year, or (2) an accounting year of thir-
teen 4-week periods ending at the close
of the last 7 days of each calendar year.
A carrier electing to adopt an account-
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ing year of thirteen 4-week periods
shall file with the FMCSA a statement
showing the day on which its account-
ing year will close. A subsequent
change in the accounting period may
not be made except by authority of the
FMCSA. The quarterly accounting pe-
riod shall end on March 31, June 30,
September 30, and December 31. The
quarterly report shall be filed within 30
days after the end of the reporting
quarter. The annual report shall be
filed on or before March 31 of the year
following the year to which it relates.

(¢c) The quarterly and annual report
shall be filed in duplicate to the Fed-
eral Motor Carrier Safety Administra-
tion at the address in §369.6. Copies of
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Form MP-1 may be obtained from the
FMCSA.

[62 FR 20400, June 1, 1987. Redesignated at 63
FR 52193, Sept. 30, 1998, as amended at 68 FR
4719, Jan. 30, 2003. Redesignated at 71 FR
45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.5

Books, records and carrier operating
documents shall be retained as pre-
scribed in 49 CFR part 379, Preserva-
tion of Records.

[62 FR 10383, Apr. 1, 1987. Redesignated at 63
FR 52193, Sept. 30, 1998. Redesignated at 71
FR 45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.6 Address.

The following address must be used
by motor carriers when submitting a
report, requesting an exemption from
filing a report, or requesting an exemp-
tion from public release of a report:
Federal Motor Carrier Safety Adminis-
tration, Office of Information Tech-
nology (MC-RI), 1200 New Jersey Ave.,
SE., Washington, DC 20590-0001. This
address may also be used for general
correspondence regarding the data col-
lection program described in this sec-
tion.

[64 FR 13923, Mar. 23, 1999, as amended at 68
FR 4719, Jan. 30, 2003. Redesignated at 71 FR
45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006; 72 FR 55699, Oct. 1, 2007]

Records.

§369.8

§369.8 Requests for exemptions from
filing.

(a) In General. This section governs
requests for exemptions from filing of
reports required under §369.1.

(b) Criteria. The Federal Motor Car-
rier Safety Administration (FMCSA)
may grant a request upon a proper
showing that the exemption is nec-
essary to preserve confidential business
information that is not otherwise pub-
licly available. Information is consid-
ered to be confidential when:

(1) Disclosure of the information in
the carrier’s report would be likely to
cause substantial harm to the carrier’s
competitive position; or

(2) Disclosure of information in the
report would be likely to impair
protectable government interests.

(c) Contents of a request. The contents
of a request for an exemption from fil-
ing must contain, at a minimum, the
contents that are required for a request
for an exemption from public release
contained in §369.9(c). A carrier’s re-
quest may include any other grounds
as to why the request should be grant-
ed.

(d) When requests are due. The timing
of a request for an exemption from fil-
ing is the same as the timing for a re-
quest for an exemption from public re-
lease contained in §369.9(d). The table
below summarizes report and request
due dates.

Report Report due by Requg}ft due
Annual Form M OO March 31 March 31
First Quarter FOrm QFR ........oiiiii et April 30 March 31
Second Quarter Form QFR ...........cccooiiiiicccc July 31 . March 31
Third Quarter Form QFR ..o October March 31
Fourth Quarter FOrm QFR .........c.oiiiiiie s January 31 March 31

(e) Decision to grant or deny a request.
(1) A request will be denied if it fails to
provide all of the supporting informa-
tion required in paragraph (c) of this
section or if the supporting informa-
tion is insufficient to establish that in-
formation in the carrier’s report meets
the criteria in paragraph (b) of this sec-
tion.

(2) FMCSA will grant or deny each
request within a reasonable period of
time. FMCSA will notify the carrier of
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its decision. The decision by FMCSA
shall be administratively final.

(f) Pendency. While a request is pend-
ing, the carrier is required to submit
any reports required under §369.1.

(g) Period of exemptions. If a request
for an exemption under this section is
granted, the carrier will be exempt
from the reporting requirements of
§369.1 for a period of three reporting
years.
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(h) Modification of a decision to grant a
request. If a request is granted it re-
mains in effect in accordance with its
terms, unless modified by a later find-
ing that the decision was clearly erro-
neous. If FMCSA believes such a find-
ing should be made, FMCSA will notify
the requesting carrier in writing of the
reasons for the modification. The car-
rier may seek reconsideration of the
modification.

[64 FR 13922, Mar. 23, 1999. Redesignated at 71
FR 45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.9 Requests for exemptions from
public release.

(a) In General. This section governs
requests for exemptions from public re-
lease of reports filed under §369.1.

(b) Criteria. The Federal Motor Car-
rier Safety Administration (FMCSA)
will grant a request upon a proper
showing that the carrier is not a pub-
licly held corporation or that the car-
rier is not subject to financial report-
ing requirements of the Securities and
Exchange Commission, and that the ex-
emption is necessary to avoid competi-
tive harm and to avoid the disclosure
of information that qualifies as trade
secret or privileged or confidential in-
formation under 5 U.S.C. 552(b)(4). In-
formation is considered to be confiden-
tial when:

(1) Disclosure of the information in
the carrier’s report would be likely to
cause substantial harm to the carrier’s
competitive position; or

(2) Disclosure of information in the
report would be likely to impair
protectable government interests.

(c) Contents of a request. A request for
an exemption from public release must
contain information supporting the
claim. While the supporting informa-
tion may contain opinions, the request
must consist of objective data to the
extent possible. General or nonspecific
assertions or analysis will be insuffi-
cient to support a request if FMCSA is
unable to find that the criteria are
met. The supporting information must
show:

(1) That the information claimed to
be confidential is a trade secret, or
commercial or financial information
that is privileged or confidential.
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(2) Measures taken by the carrier to
ensure that the information has not
been disclosed or otherwise made avail-
able to any person, company, or orga-
nization other then the carrier.

(3) Insofar as is known by the carrier,
the extent to which the information
has been disclosed, or otherwise be-
come available, to persons other than
the carrier, and why such disclosure or
availability does not compromise the
confidential nature of the information.

(4) If the carrier asserts that disclo-
sure would be likely to result in sub-
stantial competitive harm, what the
harmful effects of disclosure would be,
why the effects should be viewed as
substantial, and the causal relation-
ship between the effects and disclosure.

(5) If the carrier asserts that disclo-
sure would be likely to impair
protectable government interests, what
the effects of disclosure are likely to be
and why disclosure is likely to impair
such interests.

(d) When requests are due. (1) Requests
for an exemption under this section
may be made at any time during the
year. However, a request will be
deemed applicable to only those re-
ports due on or after the date the re-
quest is received. Requests received
after a report’s due date will only be
considered for the following year’s re-
port.

(2) A request will be deemed received
on the date the request is physically
received or, if it is sent by mail, on the
date it is postmarked.

(3) FMCSA will only allow a late re-
quest if there are extenuating cir-
cumstances and the carrier gives ade-
quate notice within a reasonable time
of the extenuating circumstances.

(4) A carrier submitting a request re-
lating to the annual report can also re-
quest that it cover the quarterly re-
ports for the upcoming year. In this
case FMCSA will decide both requests
at the same time. Requests covering
the quarterly reports must be received
by the due date of the annual report
which relates to the prior year. The
table in paragraph (e) of this section
summarizes report, request, and deci-
sion due dates.

(e) Decision to grant or deny a request.
(1) After each due date of each annual
report specified in §369.1, FMCSA will
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publish a notice in the FEDERAL REG-
ISTER requesting comments on any re-
quests received under this section that
are valid and pending.

(2) A request will be granted only if it
provides all of the supporting informa-
tion required in paragraph (c) of this
section and if the supporting informa-
tion is sufficient to establish that in-
formation in the carrier’s report meets
the criteria in paragraph (b) of this sec-
tion.

(3) If the carrier fails to comply with
the timing requirements of paragraph
(d) of this section, the claim for con-

§369.10

fidentiality will be waived unless
FMCSA is notified of extenuating cir-
cumstances before the information is
disclosed to the public and FMCSA
finds that the extenuating cir-
cumstances warrant consideration of
the claim.

(4) FMCSA will grant or deny each
request no later than 90 days after the
request’s due date as defined in para-
graph (d) of this section. The decision
by FMCSA shall be administratively
final. The table below summarizes re-
port, request, and decision due dates.

Report Report due Request due Decision due
Annual Form M March 31 March 31 June 30
First Quarter Form QFR . .| April 30 .. March 31 . . | June 30
Second Quarter Form QFR . .| July 31 ... March 31 . . | June 30
Third Quarter Form QFR ..... . | October 31 . March 31 . . | June 30
Fourth Quarter Form QFR .. January 31 March 31 June 30

(5) If a request is granted, FMCSA
will notify carrier of that decision and
of any appropriate limitations.

(6) If a request for confidentiality is
denied, FMCSA will notify the carrier
of that decision and that the informa-
tion will be made available to the pub-
lic not less than ten working days after
the carrier has received notice of the
denial. The notice will specify the rea-
sons for denying the request.

(f) Pendency. A request is deemed
pending from the date it is received by
FMCSA until it is granted or denied by
FMCSA. FMCSA will not release pub-
licly, unless otherwise required by law,
any report for which a valid request for
an exemption from public release is
pending.

(g) Period of exemptions. If a request
for an exemption under this section is
granted, FMCSA will not publicly re-
lease the reports covered by the grant-
ed exemption, unless otherwise re-
quired by law, for a period of three
years from the report’s due date.

(h) Modification of a decision to grant a
request. If a request is granted it re-
mains in effect in accordance with its
terms, unless modified by a later find-
ing that the decision was clearly erro-
neous. If FMCSA believes such a find-
ing should be made, FMCSA will notify
the requesting carrier in writing of the
reasons for the modification and that
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the carrier’s report will be made avail-
able to the public in not less than ten
working days from the date of receipt
of notice under this paragraph. The
carrier may seek reconsideration of the
modification.

[64 FR 13922, Mar. 23, 1999. Redesignated at 71
FR 45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.10 Public release of motor car-
rier of property data.

(a) In general. Unless otherwise pro-
vided in this section, the data con-
tained in a report filed under §369.1
shall be made publicly available, but
no sooner than the due date for the re-
port.

(b) Ezxceptions relating to exemptions
from public release. (1) If a request for
an exemption from public release is
pending under §369.9, FMCSA will not
publicly release the reports covered by
the request until at least the time that
a decision to grant or deny the request
is made.

(2) If a carrier is granted an exemp-
tion from public release under §369.9,
FMCSA will not publicly release the
reports covered by the granted exemp-
tion for a period of three years from
the report’s due date.

(c) Other exceptions. Notwithstanding
any other provision of this part, infor-
mation may be released:
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(1) If the data are included in aggre-
gate industry statistics that do not
identify the individual carrier;

(2) To other components of the De-
partment of Transportation for their
internal use only;

(3) If required by law;

(4) With the consent of the carrier fil-
ing the report; or

(5) To contractors, if necessary for
the performance of a contract with
FMCSA.

[64 FR 13923, Mar. 23, 1999, as amended at 68
FR 4719, Jan. 30, 2003. Redesignated at 71 FR
45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

§369.11 Quarterly reports of passenger
revenues, expenses, and statistics.

Commencing with reports for the
quarter ended March 31, 1968, and for
subsequent quarters thereafter, until
further order, all class I common and
contract motor carriers of passengers,
as defined in §369.3(a), shall compile
and file quarterly reports in accord-
ance with Motor Carrier Quarterly and
Annual Report, Form MP-1. Such quar-
terly reports shall be filed in duplicate
in the FMCSA Office of Information
Management at the address in §369.6,
within 30 days after the close of the pe-
riod to which it relates.

[43 FR 46975, Oct. 12, 1978. Redesignated at 63
FR 52193, Sept. 30, 1998, as amended at 68 FR
4719, Jan. 30, 2003. Redesignated at 71 FR
45742, Aug. 10, 2006, and amended at 71 FR
45743, Aug. 10, 2006]

PART 370—PRINCIPLES AND PRAC-
TICES FOR THE INVESTIGATION
AND VOLUNTARY DISPOSITION
OF LOSS AND DAMAGE CLAIMS
AND PROCESSING SALVAGE

Sec.
370.1
370.3
370.5

Applicability of regulations.
Filing of claims.
Acknowledgment of claims.
370.7 Investigation of claims.
370.9 Disposition of claims.

370.11 Processing of salvage.

AUTHORITY: 49 U.S.C. 13301 and 14706; and 49
CFR 1.87.

SOURCE: 62 FR 32042, June 12, 1997, unless
otherwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 370 appear at 66 FR 49870, Oct. 1, 2001.
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§370.1 Applicability of regulations.

The regulations set forth in this part
shall govern the processing of claims
for loss, damage, injury, or delay to
property transported or accepted for
transportation, in interstate or foreign
commerce, by each motor -carrier,
water carrier, and freight forwarder
(hereinafter called carrier), subject to
49 U.S.C. subtitle IV, part B.

§370.3 Filing of claims.

(a) Compliance with regulations. A
claim for loss or damage to baggage or
for loss, damage, injury, or delay to
cargo, shall not be voluntarily paid by
a carrier unless filed, as provided in
paragraph (b) of this section, with the
receiving or delivering carrier, or car-
rier issuing the bill of lading, receipt,
ticket, or baggage check, or carrier on
whose line the alleged loss, damage, in-
jury, or delay occurred, within the
specified time limits applicable thereto
and as otherwise may be required by
law, the terms of the bill of lading or
other contract of carriage, and all tar-
iff provisions applicable thereto.

(b) Minimum filing requirements. A
written or electronic communication
(when agreed to by the carrier and
shipper or receiver involved) from a
claimant, filed with a proper carrier
within the time limits specified in the
bill of lading or contract of carriage or
transportation and:

(1) Containing facts sufficient to
identify the baggage or shipment (or
shipments) of property,

(2) Asserting liability for alleged
loss, damage, injury, or delay, and

(3) Making claim for the payment of
a specified or determinable amount of
money, shall be considered as suffi-
cient compliance with the provisions
for filing claims embraced in the bill of
lading or other contract of carriage;
Provided, however, That where claims
are electronically handled, procedures
are established to ensure reasonable
carrier access to supporting docu-
ments.

(c) Documents not constituting claims.
Bad order reports, appraisal reports of
damage, notations of shortage or dam-
age, or both, on freight bills, delivery
receipts, or other documents, or inspec-
tion reports issued by carriers or their
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inspection agencies, whether the ex-
tent of loss or damage is indicated in
dollars and cents or otherwise, shall,
standing alone, not be considered by
carriers as sufficient to comply with
the minimum claim filing require-
ments specified in paragraph (b) of this
section.

(d) Claims filed for uncertain amounts.
Whenever a claim is presented against
a proper carrier for an uncertain
amount, such as ““$100 more or less,”
the carrier against whom such claim is
filed shall determine the condition of
the baggage or shipment involved at
the time of delivery by it, if it was de-
livered, and shall ascertain as nearly as
possible the extent, if any, of the loss
or damage for which it may be respon-
sible. It shall not, however, voluntarily
pay a claim under such circumstances
unless and until a formal claim in writ-
ing for a specified or determinable
amount of money shall have been filed
in accordance with the provisions of
paragraph (b) of this section.

(e) Other claims. If investigation of a
claim develops that one or more other
carriers has been presented with a
similar claim on the same shipment,
the carrier investigating such claim
shall communicate with each such
other carrier and, prior to any agree-
ment entered into between or among
them as to the proper disposition of
such claim or claims, shall notify all
claimants of the receipt of conflicting
or overlapping claims and shall require
further substantiation, on the part of
each claimant of his/her title to the
property involved or his/her right with
respect to such claim.

§370.5 Acknowledgment of claims.

(a) Each carrier shall, upon receipt in
writing or by electronic transmission
of a proper claim in the manner and
form described in the regulations in
the past, acknowledge the receipt of
such claim in writing or electronically
to the claimant within 30 days after
the date of its receipt by the carrier
unless the carrier shall have paid or de-
clined such claim in writing or elec-
tronically within 30 days of the receipt
thereof. The carrier shall indicate in
its acknowledgment to the claimant
what, if any, additional documentary
evidence or other pertinent informa-
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§370.7

tion may be required by it further to
process the claim as its preliminary ex-
amination of the claim, as filed, may
have revealed.

(b) The carrier shall at the time each
claim is received create a separate file
and assign thereto a successive claim
file number and note that number on
all documents filed in support of the
claim and all records and correspond-
ence with respect to the claim, includ-
ing the acknowledgment of receipt. At
the time such claim is received the car-
rier shall cause the date of receipt to
be recorded on the face of the claim
document, and the date of receipt shall
also appear in the carrier’s acknowl-
edgment of receipt to the claimant.
The carrier shall also cause the claim
file number to be noted on the shipping
order, if in its possession, and the de-
livery receipt, if any, covering such
shipment, unless the carrier has estab-
lished an orderly and consistent inter-
nal procedure for assuring:

(1) That all information contained in
shipping orders, delivery receipts, tally
sheets, and all other pertinent records
made with respect to the transpor-
tation of the shipment on which claim
is made, is available for examination
upon receipt of a claim;

(2) That all such records and docu-
ments (or true and complete reproduc-
tions thereof) are in fact examined in
the course of the investigation of the
claim (and an appropriate record is
made that such examination has in
fact taken place); and

(3) That such procedures prevent the
duplicate or otherwise unlawful pay-
ment of claims.

§370.7 Investigation of claims.

(a) Prompt investigation required. Each
claim filed against a carrier in the
manner prescribed in this part shall be
promptly and thoroughly investigated
if investigation has not already been
made prior to receipt of the claim.

(b) Supporting documents. When a nec-
essary part of an investigation, each
claim shall be supported by the origi-
nal bill of lading, evidence of the
freight charges, if any, and either the
original invoice, a photographic copy
of the original invoice, or an exact
copy thereof or any extract made
therefrom, certified by the claimant to
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be true and correct with respect to the
property and value involved in the
claim; or certification of prices or val-
ues, with trade or other discounts, al-
lowance, or deductions, of any nature
whatsoever and the terms thereof, or
depreciation reflected thereon; Pro-
vided, however, That where property in-
volved in a claim has not been invoiced
to the consignee shown on the bill of
lading or where an invoice does not
show price or value, or where the prop-
erty involved has been sold, or where
the property has been transferred at
bookkeeping values only, the carrier
shall, before voluntarily paying a
claim, require the claimant to estab-
lish the destination value in the quan-
tity, shipped, transported, or involved;
Provided, further, That when supporting
documents are determined to be a nec-
essary part of an investigation, the
supporting documents are retained by
the carriers for possible FMCSA in-
spection.

(c) Verification of loss. When an as-
serted claim for loss of an entire pack-
age or an entire shipment cannot be
otherwise authenticated upon inves-
tigation, the carrier shall obtain from
the consignee of the shipment involved
a certified statement in writing that
the property for which the claim is
filed has not been received from any
other source.

§370.9 Disposition of claims.

(a) Bach carrier subject to 49 U.S.C.
subtitle IV, part B which receives a
written or electronically transmitted
claim for loss or damage to baggage or
for loss, damage, injury, or delay to
property transported shall pay, decline,
or make a firm compromise settlement
offer in writing or electronically to the
claimant within 120 days after receipt
of the claim by the carrier; Provided,
however, That, if the claim cannot be
processed and disposed of within 120
days after the receipt thereof, the car-
rier shall at that time and at the expi-
ration of each succeeding 60-day period
while the claim remains pending, ad-
vise the 